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PREFACE 


This  legislative  history  has  been  prepared  to  provide  a 
convenient  reference  source  for  studies  of  the  development  of  the 
provisions  of  the  Social  Security  Act  as  amended  by  the  102nd 
Congress . 

The  legislative  history  began  with  the  Social  Security  Act,  as 
enacted  on  August  14,   1935,  and  pertained  only  to  the  benefit 
programs   (titles  II,  XVI,  and  XVIII)  administered  by  the  Social 
Security  Administration.     Beginning  with  the  legislative  history 
of  the  95th  Congress,  the  history  has  been  expanded  to  include 
the  20  titles  of  the  Social  Security  Act. 

This  legislative  history  includes: 

Every  enactment  of  the  102nd  Congress 
amending  the  Social  Security  Act. 

Relevant  Committee  Reports  of  the  House  of 
Representatives  and  the  Senate  relating  to 
the  Social  Security  Act  together  with  the 
Conference  Reports, 

Excerpts  were  substituted  for  the  full  text  where  pertinent. 

In  some  instances  a  report  accompanying  a  public  law  will  not 
reflect  a  particular  amendment  to  the  Social  Security  Act  because 
the  amendment  was  added  to  the  bill  on  the  floor  of  the  House  or 
Senate  after  the  issuance  of  the  report,  or  the  subject  matter 
involved  was  not  included  in  the  report  of  the  committee 
proceedings.     In  these  cases,  background  material  relating  to  the 
amendment  may  be  found  in  the  Congressional  Record  report  of  the 
House  or  Senate  debate  on  the  bill.     The  Congressional  Record  may 
also  provide  a  useful  supplemental  reference  source  even  in  those 
cases  in  which  the  House  or  Senate  report  discusses  the 
particular  provision  in  which  the  researcher  is  interested.  It 
is  not  feasible  to  reproduce  in  this  legislative  history  the 
thousands  of  pages  of  the  Congressional  Record  carrying  the  House 
and  Senate  debates  with  respect  to  the  public  laws  included  in 
this  history.     However,  the  volume  number  of  the  Congressional 
Record  and  the  listing  of  the  dates  on  which  the  public  law  was 
considered  in  the  House  and  Senate  appear  on  the  last  page  of 
each  public  law. 


The  material  included  in  this 

legislative  history  is  an 
exact  photo-reproduction  of 
the  original  documents. 
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Public  Law  102-54 
102d  Congress 

An  Act 

To  amend  tiile  38.  United  States  Code,  with  respect  to  veterans  programs  for  housing      June  1991 
and  memoriaJ  affairs,  and  for  other  purposes.  H  H  '2  ''] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled. 

SECTION  1.  NOTIFICATION  REQUIREMENT. 

Section  1832(aX4)  of  title  38,  United  States  Code,  is  amended  by 
striking  out  subparagraph  (C). 

SEC.  2.  PROPERTk'  MANAGEMENT. 

(a)  Vendee  Loans.— Section  1833(a)  of  title  38,  United  States  Code, 
is  amended  by  striking  out  paragraphs  (2)  and  =3)  and  inserting  in 
lieu  thereof  the  following: 

"(2)  After  September  30,  1990,  the  percentage  limitations  de- 
scribed in  paragraph  (1)  of  this  subsection  shall  have  no  effect. 

"(3)  The  Secretary  may,  beginning  on  October  1,  1990,  sell  any 
note  evidencing  a  loan  referred  to  in  paragraph  <  1  >— 
"(A)  with  recourse;  or 

"(B)  without  recourse,  but  only  if  the  amount  received  is  equal 
to  an  amount  which  is  not  less  than  the  unpaid  balance  of  such 
loan.". 

(b)  Repeal  of  Termination  Date.— Section  iS33(a)  of  such  title  is 
amended — 

(1)  by  striking  out  paragraph  (6);  and 

(2)  by  redesignating  paragraph  (7)  as  paragraph  (6). 

SEC.  3.  EXTENSIONS  OF  PROVISIONS  RELATING  TO  DEFAULT  PROCE- 
DURES  AND  APPRAISALS. 

(a)  Default  Procedures.— Section  1832(cXll)  of  title  38,  United 
States  Code,  is  amended  by  striking  out  "October  1,  1991"  and 
inserting  in  lieu  thereof  "December  31, 1992". 

(b)  Appraisals.— Section  1831(fX3)  of  such  title  is  amended  by 
striking  out  "October  1,  1990"  and  inserting  in  lieu  thereof  "Decem- 
ber 31, 1992". 

(c)  Report  Relating  to  Appraisal  Review.— Section  1831(f>  of 
such  title  is  further  amended  by  adding  at  the  end  the  following  new 
paragraphs: 

"(4)  Not  later  than  April  30  of  each  vear  following  a  year  in  which 
the  Secretary  authorizes  lenders  to  determine  reasonable  value  of 
property  under  this  subsection,  the  Secretary  shall  submit  to  the 
Committees  on  Veterans'  Affairs  of  the  Senate  and  the  House  of 
Representatives  a  report  relating  to  the  exercise  of  that  authority 
during  the  year  in  which  the  authority  was  exercised. 

"(5)  A  report  submitted  pursuant  to  paragraph  (4)  of  this  subsec- 
tion shall  include,  for  the  period  covered  by  each  report — 

"(A)  the  number  and  value  of  loans  made  by  lenders  exercis- 
ing the  authority  of  this  subsection; 
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(D)  Subsection  (a)(2)(B)  of  section  314  (42  U.S.C.  246)  is 
amended — 

(i)  by  striking  out  "Veterans'  Administration"  and 
inserting  in  lieu  thereof  "Department  of  Veterans 
Affairs"; 

(ii)  by  striking  out  "Administrator  of  Veterans'  Af- 
fairs" and  inserting  in  lieu  thereof  "Secretary  of  Veter- 
ans Affairs";  and 

(iii)  by  striking  out  "such  Administration"  and 
inserting  in  lieu  thereof  "such  Department". 

(E)  Section  485  (42  U.S.C.  287c-2)  is  amended  by  striking 
out  "Chief  Nursing  Officer  of  the  Veterans'  Administra- 
tion" in  subsection  (b)(2)(A)  and  inserting  in  lieu  thereof 
"chief  nursing  officer  of  the  Department  of  Veterans 
Affairs". 

(2)  Safe  drinking  water  act  amendments  of  1986. — Section 
109(0  of  the  Safe  Drinking  Water  Act  Amendments  of  1986  (42 
U.S.C.  300g-6  note)  is  amended  by  striking  out  "the  Adminis- 
trator of  the  Veterans*  Administration"  and  inserting  in  lieu 
thereof  "the  Secretary  of  Veterans  Affairs  '. 

(3)  Social  security  act. — The  Social  Security  Act  (42  U.S.C. 
301  et  seq.)  is  amended  as  follows: 

(A)  The  following  provisions  are  amended  by  striking  out 
"Veterans'  Administration"  and  inserting  in  lieu  thereof 
"Department  of  Veterans  Affairs": 

(i)  Subsections  (a)(1)(B)  and  (e)(l;(B)  of  section  217  (42 
U.S.C.  417). 

(ii)  Subsection  (bj(5)(A)  of  section  1128  (42  U.S.C. 
1320a-7). 

(iii)  SuDsection  (h)(1)  of  section  1814  (42  U.S.C.  1395f). 

(iv)  The  heading  of  subsection  (h)  of  section  1814. 

(v)  Su'osection  (a)(5KF)  of  section  1928  (42  U.S.C. 
1396s). 

(B)  The  following  provisions  are  amended  by  striking  out 
"Veterans'  Administration"  each  place  it  appears  and 
inserting  in  lieu  thereof  "Secretary  of  Veterans  Affairs": 

(i)  Subsection  ih)(2)  of  section  228  (42  U.S.C.  428). 

(ii)  Subsection  (f)(2)  of  section  462  (42  U.S.C.  662). 

(iii)  Subsection  fa)(l)  of  section  1133  (42  U.S.C. 
1320b-3). 

(iv)  Subsection  (h)(2)  of  section  1814  (42  U.S.C.  13950. 

(C)  Subparagraph  (D)  of  section  202(t)(4)  (42  U.S.C 
402(t)(4))  is  amended— 

(i)  by  striking  out  "Administrator  of  Veterans'  Af- 
fairs" and  inserting  in  lieu  thereof  "Secretary  of  Veter- 
ans Affairs";  and 

(ii)  by  striking  out  "if  the  Administrator"  both  places 
it  appears  and  inserting  in  lieu  thereof  "Secretary  of 
^^g^gi*Qj^g  Affairs" 

(D)  Subsection  (b)(1)  of  section  217  (42  U.S.C.  417)  is 
amended  by  striking  out  "Veterans'  Administration  to  be 
payable  by  it"  and  inserting  in  lieu  thereof  "Secretary  of 
Veterans  Affairs  to  be  payable  by  him". 

(E)  Subsection  (h){2)  of  section  217  (42  U.S.C.  417)  is 
amended — 

(i)  in  the  first  sentence — 
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(I)  by  striking  out  "Veterans'  Administration" 
the  first  place  it  appears  and  inserting  in  lieu 
thereof  "Secretary  of  Veterans  Affairs";  and 

(II)  by  striking  out  "the  Veterans'  Administra- 
tion" the  second  place  it  appears  and  inserting  in 
lieu  thereof  "that  Secretary"; 

(ii)  in  the  second  sentence,  by  striking  out  "Veterans' 
Administration"  and  inserting  in  lieu  thereof  "Sec- 
retary of  Veterans  Affairs"; 

(iii)  in  the  third  sentence — 

(I)  by  striking  out  "If  the  Veterans'  Administra- 
tion" and  inserting  in  lieu  thereof  "If  the  Secretary 
of  Veterans  Affairs";  and 

(II)  by  striking  out  "it  shall"  and  inserting  in  lieu 
thereof  "the  Secretary  of  Veterans  Affairs  shall"; 

(iv)  in  the  fourth  sentence — 

(I)  by  striking  out  "Veterans'  Administration" 
and  inserting  in  lieu  thereof  "Secretary  of  Veter- 
ans Affairs";  and 

(II)  by  striking  out  "such  Administration"  and 
inserting  in  lieu  thereof  "that  Secretary";  and 

(v)  in  the  fifth  sentence,  by  striking  out  "Veterans' 
Administration"  and  inserting  in  lieu  thereof  "Sec- 
retary of  Veterans  Affairs". 

(F)  Subsection  fa)(l)(L)  of  section  1866  (42  U.S.C.  1395cc)  is 
amended  by  striking  out  "Administrator  of  Veterans'  Af- 
fairs" and  inserting  in  lieu  thereof  "Secretary  of  Veterans 
Affairs". 

(4)  Omnibus  reconciliation  act  of  i980. — Section  966  of  the 
Omnibus  Reconciliation  Act  of  1980  (42  U.S.C.  632a)  is 
amended — 

(A)  in  subsection  (c)(6) — 

(i)  by  striking  out  "Veterans'  Administration"  both 
places  it  appears  and  inserting  in  lieu  thereof  "Depart- 
ment of  Veterans  Affairs":  and 

(ii)  by  striking  out  "Administrator  of  Veterans'  Af- 
fairs" and  inserting  in  lieu  thereof  "Secretary  of  Veter- 
ans Affairs";  and 

(B)  in  subsection  (e)(1),  by  striking  out  "Veterans' 
Administration"  and  inserting  in  lieu  thereof  "Secretary  of 
Veterans  Affairs". 

(5)  Housing  act  of  1949.— Section  535  of  the  Housing  Act  of 
1949  (42  U.S.C.  I49O0)  is  amended— 

(A)  in  subsections  (a)  and  (b),  by  striking  out  "Adminis- 
trator of  Veterans'  Affairs"  and  inserting  in  lieu  thereof 
"Secretary  of  Veterans  Affairs",  and 

(B)  in  subsection  (c),  by  striking  out  "Veterans'  Adminis- 
tration" and  inserting  in  lieu  thereof  "Department  of  Vet- 
erans Affairs". 

(6)  Lanham  public  war  housing  act.— The  Act  of  October  14, 
1940  (42  U.S.C.  1501  et  seq.),  popularly  known  as  the  "Lanham 
Public  War  Housing  Act",  is  amended  as  follows: 

(A)  Section  601  (42  U.S.C.  1581)  is  amended  by  striking 
out  "Veterans'  Administration"  each  place  it  appears  in 
subsection  (d)(1)  and  inserting  in  lieu  thereof  "Secretary  of 
Veterans  Affairs". 
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(A)  by  striking  out  "approved"  in  the  first  sentence  and 
inserting  in  lieu  thereof  "appraised";  and 

(B)  by  striking  out  "approval)"  in  the  second  and  insert- 
ing in  lieu  thereof  "appraisal)". 

(2)  Section  1825<c)  is  amended — 

(A)  in  paragraph  (2),  by  striking  out  "There"  and  irxsert- 
ing  in  lieu  thereof  "Elxcept  as  provided  in  paragraph  3)  of 
this  subsection,  there";  and 

(B)  by  adding  at  the  end  the  following  new  paragraph: 
"(3)  In  the  case  of  a  loan  described  in  clause  [O  of  seciion 

1829(a)(2)  of  this  title,  there  shall  be  credited  to  the  Guaranty  and 
Indemnity  Fund,  in  lieu  of  any  amount  that  would  other-vise  be 
credited  for  such  a  loan  under  subparagraph  lA)  or  (B)  of  paragraph 
(2)  of  this  subsection — 

"(A)  for  each  loan  closed  during  fiscal  year  1990,  an  amount 

equal  to  0.25  percent  of  the  original  amount  of  the  loan  for  each 

of  the  fiscal  years  1991  and  1992; 

"(B)  for  each  loan  closed  after  fiscal  year  1990,  an  amount 

equal  to  0.25  percent  of  the  original  amount  of  the  loan  for  :he 

fiscal  year  in  which  the  loan  is  closed  and  for  the  following 

fiscal  year.". 

(3)  Section  1829(a)  is  amended  by  striking  out  paragraphs  Z) 
and  (4)  and  redesignating  paragraph  (5)  as  paragraph  o). 

(4)  Section  1829(cX2)  is  amended  by  striking  out  "section 
1825(cX2)  (A)  or  (B)  of  this  title  and  subsection  iaMo)  of  :his 
section"  amd  inserting  in  lieu  thereof  "clause  (A/  or  tB)  of 
paragraph  (2)  of  section  1825(c)  of  this  title  or  paragraph  S)  di 
that  section". 

(5)  Section  1833  is  amended  by  striking  out  the  subsection  e) 
that  was  added  by  section  5003(a)  of  Public  Law  101-2S9. 

(b)  Ratification.— (1)  Any  action  of  the  Secretary  of  Veterans  -8  USC  1525 
Affairs  or  the  Secretary  of  the  Treasury — 

(A)  that  was  taken  during  the  period  beginning  on  October  1, 
1990,  and  ending  on  the  date  of  the  enactment  of  this  Act;  and 

(B)  that  would  have  been  an  action  carried  out  under  section 
1825(cX3)  of  title  38,  United  States  Code,  if  the  amendment 
made  by  paragraph  (2)  of  subsection  ;a)  of  this  section  had  been 
made  before  October  1,  1990, 

is  hereby  ratified. 

(2)  Any  failure  to  act  by  the  Secretary  of  Veterans  Affairs  or  the 
Secretary  of  the  Treasury  during  such  period  under  section 
1829(aX3)  of  such  title  is  hereby  ratified. 

Approved  June  13,  1991. 


legislattvt:  history— H.R.  J:]2: 

CONGRESSIONAL  RECORD.  Vol.  137  (11)91): 
Feb.  6.  considered  and  passed  House. 
May  16.  considered  and  passed  Senate,  amended. 
May  22.  House  concurred  in  Senate  amendments. 
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Public  Law  102-107 
102d  Congress 


An  Act 


To  provide  emergency  unemployment  compensation,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Emergency  Unemployment  Com- 
pensation Act  of  1991". 

SEC.  2.  FEDERAL-STATE  AGREEMENTS. 

(a)  In  General.— Any  State  which  desires  to  do  so  may  enter  into 
and  participate  in  an  agreement  under  this  Act  with  the  Secretary 
of  Labor  (hereafter  in  this  Act  referred  to  as  the  "Secretary").  Any 
State  which  is  a  party  to  an  agreement  under  this  Act  may,  upon 
providing  30  days  written  notice  to  the  Secretary,  terminate  such 
agreement. 

(b)  Provisions  of  Agreement.— Any  agreement  under  subsection 
(a)  shall  provide  that  the  State  agency  of  the  State  will  make 
payments  of  emergency  unemployment  compensation- 
CD  to  individuals  who — 

(A)  have  exhausted  all  rights  to  regular  compensation 
under  the  State  law; 

(B)  have  no  rights  to  compensation  (including  both  regu- 
lar compensation  and  extended  compensation)  with  respect 
to  a  week  under  such  law  or  any  other  State  unemployment 
compensation  law  or  to  compensation  under  any  other 
Federal  law  (and  are  not  paid  or  entitled  to  be  paid  any 
additional  compensation  under  any  State  or  Federal  law); 
and 

(C)  are  not  receiving  compensation  with  respect  to  such 
week  under  the  unemployment  compensation  law  of 
Cfmada;  and 

(2)  for  any  week  of  unemplojmient  which  begins  in  the 
individual's  period  of  eligibility  (as  defined  in  section  7(2)). 

(c)  Exhaustion  of  Benefits.— For  purposes  of  subsection  (bXlXA), 
an  individual  shall  be  deemed  to  have  exhausted  such  individual's 
rights  to  regular  compensation  under  a  State  law  when — 

(1)  no  payments  of  regular  compensation  can  be  made  under 
such  law  because  such  individual  has  received  all  regular  com- 
pensation available  to  such  individual  based  on  employment  or 
wages  during  such  individual's  base  period;  or 

(2)  such  individual's  rights  to  such  compensation  have  been 
terminated  by  reason  of  the  expiration  of  the  benefit  year  with 
respect  to  which  such  rights  existed. 

(d)  WEEKLY  Benefit  Amount.— For  purposes  of  any  agreement 
under  this  Act— 

(1)  the  amount  of  emergency  unemployment  compensation 
which  shall  be  payable  to  any  individual  for  any  week  of  total 
unemployment  shall  be  equal  to  the  amount  of  the  regular 
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SEC.  9.  ADVISORY  COUNCII.  ON  UNEMPLOYMENT  COMPENSATION.  26  USC  3304 

Section  908  of  the  Social  Security  Act  is  amended  to  read  as  42^usc  1108 
follows: 

"advisory  council  on  unemployment  compensation 

"Sec.  908.  (a)  Estabushment.— Not  later  than  February  1,  1992, 
and  every  4th  year  thereafter  (but  not  before  February  1  of  such  4th 
year),  the  Secretary  of  Labor  shall  establish  an  advisory  council  to 
be  known  as  the  Advisory  Council  on  Unemployment  Compensation 
(referred  to  in  this  section  as  the  'Council'). 

"(b)  Function.— It  shall  be  the  function  of  each  Council  to  evalu- 
ate the  unemployment  compensation  program,  including  the  pur- 
pose, goaisv  countercyclical  effectiveness,  coverage,  benefit  ade- 
quacy, trust  fund  solvency,  funding  of  State  administrative  costs, 
administrative  efficiency,  and  any  other  aspects  of  the  program  and 
to  make  recommendations  for  improvement. 

"(c)  Members.— 

"(1)  In  general. — Each  Council  shall  consist  of  11  members 
as  follows: 

"(A)  5  members  appK)inted  by  the  President,  to  include 
representatives  of  business,  labor,  State  government,  and 
the  public. 

"(B)  3  members  appointed  by  the  President  pro  tempore 
of  the  Senate,  in  consultation  with  the  Chairman  and  rank- 
ing member  of  the  Committee  on  Finance. 

'(C)  3  members  appointed  by  the  Speaker  of  the  House,  in 
consultation  with  the  Chairman  and  ranking  member  of 
the  Committee  on  Ways  and  Means. 
"(2)  Qualifications. — In  appointing  members  under  subpara- 
graphs (B)  and  (C),  the  President  pro  tempore  of  the  Senate  and 
the  Speaker  of  the  House  shall  each  appoint— 

"(A)  1  representative  of  the  interests  of  business, 
*|(B)  1  representative  of  the  interests  of  labor,  and 
"(C)  1  representative  of  the  interests  of  State  govern- 
ments. 

"(3)  Vacancies.— A  vacancy  in  any  Council  shall  be  filled  in 
the  manner  in  which  the  original  appointment  was  made. 

"(4)  Chairman.— The  President  shall  appoint  the  Chairman.  President. 
"(d)  Staff  and  Other  Assistance.— 

"(1)  In  general.— Each  council  may  engage  any  technical 
assistance  (including  actuarial  services)  required  by  the  Council 
to  carry  out  its  functions  under  this  section. 

"(2)  Assistance  from  secretary  of  labor  — The  Secretary  of 
Labor  shall  provide  each  Council  with  any  staff,  office  facilities, 
and  other  assistance,  and  any  data  prepared  by  the  Department 
of  Labor,  required  by  the  Council  to  carry  out  its  functions 
under  this  section. 
"(e)  Compensation.— Each  member  of  any  Council— 

"(1)  shall  be  entitled  to  receive  compensation  at  the  rate  of 
pav  for  level  V  of  the  Executive  Schedule  under  section  5316  of 
title  5,  United  States  Code,  for  each  dav  (including  travel  time) 
during  which  such  member  is  engaged  in  the  actual  p)erform- 
ance  of  duties  vested  in  the  Council,  and 

"(2)  while  engaged  in  the  performance  of  such  duties  away 
from  such  member's  home  or  regular  place  of  business,  shall  be 
allowed  travel  expenses  (including  per  diem  in  lieu  of  subsist- 
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ence)  as  authorized  by  section  5703  of  title  5,  United  States 
Code,  for  persons  in  the  Government  employed  intermittently. 

"(D  Report.— 

"(1)  In  general  — Not  later  than  February  1  of  the  second 
year  following  the  year  in  which  any  Council  is  required  to  be 
established  under  subsection  (a),  the  Council  shall  submit  to  the 
President  and  the  Congress  a  report  setting  forth  the  fmdings 
and  recommendations  of  the  Council  as  a  result  of  its  evaluation 
of  the  unemployment  compensation  program  under  this  section 

"(2)  Report  of  first  council.— The  Council  shall  include  in 
its  February  1,  1994,  report  fmdings  and  recommendations  with 
respect  to  determining  eligibility  for  extended  unemployment 
benefits  on  the  basis  of  unemployment  statistics  for  regions, 
States,  or  subdivisions  of  States.". 

26  use  3304         SEC.  10.  EMERGENCY  DESIGNATION. 

(a)  Emergency  Designation.— Pursuant  to  sections  251(bX2XDXi) 
and  252(e)  of  the  Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985,  the  Congress  hereby  designates  all  direct  spending 
amounts  provided  by  this  Act  (for  all  fiscal  years)  and  all  appropria- 
tions authorized  by  this  Act  (for  all  fiscal  years)  as  emergency 
requirements  within  the  meaning  of  part  C  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985. 

(b)  Effectiveness.— Notwithstanding  any  other  provision  of  law 
or  any  other  provision  of  this  Act,  none  of  the  preceding  sections  of 
this  Act  shall  take  effect  unless,  not  later  than  the  date  of  the 
enactment  of  this  Act,  the  President  submits  to  the  Congress  a 
written  designation  of  all  direct  spending  amounts  provided  by  this 
Act  (for  all  fiscal  years)  and  all  appropriations  authorized  by  this 
Act  (for  all  fiscal  years)  as  emergency  requirements  within  the 
meaning  of  part  C  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985. 

Approved  August  17,  1991. 
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Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3201] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  3201)  to  provide  emergency  unemployment  compensation, 
and  for  other  purposes,  having  considered  the  same,  report  favor- 
ably thereon  without  amendment  and  recommend  that  the  bill  do 
pass. 

I.  Introduction 

A.  PURPOSE  AND  SCOPE  OF  THE  BILL 

The  Committee  on  Ways  and  Means  completed  action  on  H.R. 
3201  on  August  2,  1991.  The  purposes  of  the  bill  are:  (1)  to  make 
extensions  of  benefits  to  long-term  unemployed  workers  more 
widely  available;  (2)  to  restore  unemployment  insurance  for  ex-ser- 
vicemembers  to  the  same  levels  civilians  receive;  and  (3)  to  estab- 
lish an  advisory  council  on  unemployment  insurance. 

B.  BACKGROUND  AND  NEED  FOR  LEGISLATION 

During  the  last  economic  cycle,  the  economy  reached  its  peak 
around  June  1990  when  the  seasonally  adjusted  civilian  unemploy- 
ment rate  bottomed  out  at  5.3  percent.  Since  the  recession  began, 
the  civilian  unemplojonent  rate  has  risen  almost  steadily  to  7.0 
percent  in  June  1991.  Today,  if  the  unemployment  rate  were  5.3 
percent  aigain,  nearly  2  million  more  workers  would  be  employed. 
Total  unemployment  in  June  stood  at  8.7  million  workers,  and 
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ing  period.  In  addition,  reservists  must  serve  180  continuous  days 
on  active  duty  to  receive  credit  for  their  service. 

Explanation  of  provision 

This  provision  would  make  a  permanent  change  to  provide  un- 
employment benefits  for  ex-servicemembers'  on  the  same  basis  as 
benefits  are  provided  to  unemployed  civilians.  Unemployed  veter- 
ans of  Operation  Desert  Storm  and  other  ex-servicemembers  would 
have  a  waiting  period  of  no  more  than  one  week  and  would  be  eli- 
gible for  a  full  26  weeks  of  regular  benefits  (versus  a  4  week  wait 
and  only  13  weeks  of  regular  benefits  under  current  law).  In  addi- 
tion, reserve  members  who  have  been  called  to  active  duty  could 
receive  benefits  after  serving  a  continuous  period  of  90  days,  in- 
stead of  having  to  meet  the  current  180  day  requirement. 

III.  ADVISORY  COUNCIL 

Present  law 

Title  IX  of  the  Social  Security  Act  requires  the  Secretary  of 
Labor  to  establish  a  Federal  Advisory  Council  on  unemployment 
compensation.  The  number  of  members  must  not  exceed  16,  includ- 
ing the  chairman.  The  Council's  purpose  is  to  review  the  Federal- 
State  unemployment  compensation  system  and  to  make  recommen- 
dations for  change  to  the  Secretary. 

The  Council  is  appointed  by  the  Secretary,  and  members  must 
consist  of  representatives  of  employers  and  employees,  in  equal 
numbers,  and  the  public.  The  Council  held  its  last  formal  meeting 
on  April  22  and  23  of  1981.  Its  charter  expired  in  1986. 

Explanation  of  provision 

This  provision  would  provide  for  the  establishment  of  an  Unem- 
ployment Compensation  Advisory  Council.  The  Council  would  be 
similar  in  function  to  the  Social  Security  Advisory  Council.  It 
would  be  appointed  every  four  years  to  examine  the  purpose,  goals 
and  functioning  of  the  unemployment  compensation  system,  and  to 
make  recommendations  for  improvement.  Five  of  the  members 
would  be  appointed  by  the  President,  3  by  the  Speaker  of  the 
House  in  consultation  with  the  Chairman  of  the  Committee  on 
Ways  and  Means,  and  3  by  the  President  pro  tempore  of  the  Senate 
in  consultation  with  the  Chairman  of  the  Committee  on  Finance. 

IV.  BUDGET  COMPUANCE 

Present  law 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985, 
as  amended  by  the  Budget  Enforcement  Act  of  1990,  provides  for  a 
way  to  exempt  new  outlays  from  spending  caps  and  the  pay-as-you- 
go  sequester  by  designating  them  as  an  emergency. 

The  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985, 
as  amended,  provides  for  losses  in  revenue  or  increases  in  mandato- 
ry spending  are  not  offset  by  some  combination  of  increases  in  rev- 
enue or  cuts  in  other  mandatory  spending,  a  sequester  of  non- 
exempt  mandatory  spending  will  occur  15  days  after  Congress  ad- 
journs for  the  year.  Under  the  sequester,  cuts  are  imposed  on  all 
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On  February  20,  1991,  the  Subcommittee  held  a  hearing  on  Cov- 
erage and  Finance  Issues  in  the  Unemployment  Insurance  System 
(Serial  102-7). 

On  February  26,  1991,  the  Subcommittee  held  a  hearing  on  Long- 
Term  Unemployed  (Serial  102-2). 

On  February  28,  1991,  the  Subcommittee  held  a  hearing  on  Job 
Search  and  Re-employment  Services  for  the  Unemployed  (Serial 
102-9). 

C.  OVERSIGHT  BY  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

In  compliance  with  clause  2(1X3)(D)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  (Committee  states  that  no  oversight 
findings  and  recommendations  have  been  submitted  to  this  Com- 
mittee by  the  Committee  on  Government  Operations  with  respect 
to  the  provisions  contained  in  this  bill. 

D.  INFLATION  IMPACT 

In  compliance  with  clause  2(1X4XB)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  (Committee  states  that  the  provisions 
of  the  amendments  are  not  expected  to  have  any  inflationary 
impact  on  the  economy. 

V.  Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Section  8521  of  Title  5,  United  States  Code 
§  8521.  Definitions;  application 

(a)  For  the  purpose  of  this  subchapter— 

(1)  "Federal  service"  means  active  service  (not  including 
active  duty  in  a  reserve  status  unless  for  a  continuous  period 
of  [180  J  90  days  or  more)  i»  the  armed  forces  or  the  Commis- 
sioned Corps  of  the  National  Oceanic  and  Atmospheric  Admin- 
istration if  with  respect  to  that  service — 
(A)  *  *  * 

******* 

[(cXD  An  individual  shall  not  be  entitled  to  compensation  under 
this  subchapter  for  any  week  before  the  fifth  week  beginning  after 
the  week  in  which  the  individual  was  discharged  or  released. 

[(2)  The  aggregate  amount  of  compensation  payable  on  the  basis 
of  Federal  service  (as  defined  in  subsection  (a))  to  any  individual 
with  respect  to  any  benefit  year  shall  not  exceed  13  times  the  indi- 
vidual's weekly  benefit  amount  for  total  unemployment.] 


Social  Security  Act 
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[federal  advisory  council 

[Sec.  908.  (a)  The  Secretary  of  Labor  shall  establish  a  Federal 
Advisory  Council,  of  not  to  exceed  16  members  including  the  chair- 
man, for  the  purpose  of  reviewing  the  Federal-State  program  of  un- 
employment compensation  and  making  recommendations  to  him 
for  improvement  of  the  system. 

[(b)  The  Council  shall  be  appointed  by  the  Secretary  without 
regard  to  the  civil  service  laws  and  shall  consist  of  men  and  women 
who  shall  be  representatives  of  employers  and  employees  in  equal 
numbers  and  the  public. 

[(c)  The  Secretary  may  make  available  to  the  Council  an  Execu- 
tive Secretary  and  secretarial,  clerical,  and  other  assistance,  and 
such  pertinent  data  prepared  by  the  Department  of  Labor,  as  it 
may  require  to  carry  out  its  functions. 

[(d)  Members  of  the  Council  shall,  while  serving  on  business  of 
the  Council,  be  entitled  to  receive  compensation  at  rates  fixed  by 
the  Secretary,  but  not  exceeding  $100  per  day,  including  travel 
time;  and  while  so  serving  away  from  their  homes  or  regular  places 
of  business,  they  may  be  allowed  travel  expenses,  including  per 
diem  in  lieu  of  subsistence,  as  authorized  by  5  U.S.C.  5703  for  per- 
sons in  government  service  employed  intermittently. 

[(e)  The  Secretary  shall  encourage  the  organization  of  similar 
State  advisory  councils. 

[(f)  There  are  hereby  authorized  to  be  appropriated  for  the  fiscal 
year  ending  June  30,  1971,  and  for  each  fiscal  year  thereafter  such 
sums,  not  to  exceed  $100,000,  as  may  be  necessary  to  carry  out  the 
purposes  of  this  section.] 

ADVISORY  COUNCIL  ON  UNEMPLOYMENT  COMPENSATION 

Sec.  908.  (a)  Establishment.— Not  later  than  February  1,  1992, 
and  every  4th  year  thereafter  (but  not  before  February  1  of  such  4th 
year),  the  Secretary  of  Labor  shall  establish  an  advisory  council  to 
be  known  as  the  Advisory  Council  on  Unemployment  Compensation 
(referred  to  in  this  section  as  the  ''CounciV'). 

(b)  Function— It  shall  be  the  function  of  each  Council  to  evalu- 
ate the  unemployment  compensation  program,  including  the  pur- 
pose, goals,  countercyclical  effectiveness,  coverage,  benefit  adequacy, 
trust  fund  solvency,  funding  of  State  administrative  costs,  adminis- 
trative efficiency,  and  any  other  aspects  of  the  program  and  to  make 
recommendations  for  improvement. 

(c)  Members.— 

(1)  In  general.— Each  Council  shall  consist  of  11  members  as 
follows: 

(A)  5  members  appointed  by  the  President,  to  include  rep- 
resentatives of  business,  labor,  State  government,  and  the 
public. 

(B)  3  members  appointed  by  the  President  pro  tempore  of 
the  Senate,  in  consultation  with  the  Chairman  and  rank- 
ing member  of  the  Committee  on  Finance. 

(C)  3  members  appointed  by  the  Speaker  of  the  House,  in 
consultation  with  the  Chairman  and  ranking  member  of 
the  Committee  on  Ways  and  Means. 
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(2)  Qualifications.— In  appointing  members  under  subpara- 
graphs (B)  and  (C),  the  President  pro  tempore  of  the  Senate  and 
the  Speaker  of  the  House  shall  each  appoint — 

(A)  1  representative  of  the  interests  of  business, 

(B)  1  representative  of  the  interests  of  labor,  and 

(C)  1  representative  of  the  interests  of  State  governments. 

(3)  Vacancies. — A  vacancy  in  any  Council  shall  be  filled  in 
the  manner  in  which  the  original  appointment  was  made. 

(4)  Chairman.— The  President  shall  appoint  the  Chairman. 

(d)  Staff  and  Other  Assistance. — 

(IJ  In  general. — Each  council  may  engage  any  technical  as- 
sistance (including  actuarial  services)  required  by  the  Council  to 
carry  out  its  functions  under  this  section. 

(2)  Assistance  from  secretary  of  labor.— The  Secretary  of 
Labor  shall  provide  each  Council  with  any  staff  office  facili- 
ties, and  other  assistance,  and  any  data  prepared  by  the  Depart- 
ment of  Labor,  required  by  the  Council  to  carry  out  its  functions 
under  this  section. 

(e)  Compensation. — Ekich  member  of  any  Council— 

(1)  shall  be  entitled  to  receive  compensation  at  the  rate  of  pay 
for  level  V  of  the  Executive  Schedule  under  section  5316  of  title 
5,  United  States  Code,  for  each  day  (including  travel  time) 
during  which  such  member  is  engaged  in  the  actual  perform- 
ance of  duties  vested  in  the  Council,  and 

(2)  while  engaged  in  the  performance  of  such  duties  away 
from  such  member's  home  or  regular  place  of  business,  shall  be 
allowed  travel  expenses  (including  per  diem  in  lieu  of  subsist- 
ence) as  authorized  by  section  5703  of  title  5,  United  States 
Code,  for  persons  in  the  Government  employed  intermittently. 

(f)  Report.— 

(1)  In  general. — Not  later  than  February  1  of  the  second 
year  following  the  year  in  which  any  Council  is  required  to  be 
established  under  subsection  (a),  the  Council  shall  submit  to  the 
President  and  the  Congress  a  report  setting  forth  the  findings 
and  recommendations  of  the  Council  as  a  result  of  its  evalua- 
tion of  the  unemployment  compensation  program  under  this  sec- 
tion. 

(2)  Report  of  first  council.— The  Council  shall  include  in 
its  February  1,  1994,  report  findings  and  recommendations  with 
respect  to  determining  eligibility  for  extended  employment  bene- 
fits on  the  basis  of  unemployment  statistics  for  regions,  States, 
or  subdivisions  of  States. 
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Finder's  Aid 

P.L.   102-119    (105  Stat.   587)   Approved  October  7,  1991 
Individuals  with  Disabilities  Education  Act  Amendments  of  1991 


S.S.   Act  P.L.  105  H.   Rep.  S.  Rpt 

Sub-iect  Section  Section  Stat .       102-198  102-84 

Medicaid  -  Payment  1903(c)  26(i)(l)(A)       607  68-69  63-64 

to  States 

Medicaid  -  Payment  1903(c)  26(i)(l)(B)       607  68-69  63-64 

to  States 

Medicaid  -  Payment  1903(c)  26(i)(l)(C)       607  68-69  63-64 

to  States 

Medicaid  -  Provisions         1915(c)(5)       26 (i) (2)  607  69  64 

Respecting  (C) (i) 

Inapplicability  and 

Waiver  of  Certain 

Requirements 


PUBLIC  LAW  102-119-OCT.  7,  1991 


105  STAT.  587 


Public  Law  102- 
102d  Congress 
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An  Act 


To  amend  the  Individuals  with  Disabilities  Education  Act  to  strengthen  such  Act,  and 

for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Individuals  with  Disabilities  Edu- 
cation Act  Amendments  of  1991". 

SEC.  2.  REFERENCES  REGARDING  INDIVIDUALS  WITH  DISABILITIES  EDU- 
CATION ACT. 

Any  reference  made  in  this  Act  to  an  amendment  or  repeal  of  a 
provision  shall  be  considered  to  be  an  amendment  or  repeal,  respec- 
tively, of  that  provision  of  the  Individuals  with  Disabilities  Edu- 
cation Act  (20  U.S.C.  1400  et  seq.),  unless  another  public  law  is 
specified  as  being  the  subject  of  the  amendment  or  repeal. 

SEC.  a.  DEFINITIONS  FOR  ACT  IN  GENERAL. 

Section  602(a)(1)  (20  U.S.C.  1401(a)(1))  is  amended— 

(1)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses  (i) 
and  (ii),  respectively; 

(2)  by  inserting  "(A)"  after  "(1)";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(B)  The  term  'children  with  disabilities'  for  children  aged  3 
to  5,  inclusive,  may,  at  a  State's  discretion,  include  children — 

"(i)  experiencing  developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate  diagnostic  in- 
struments and  procedures,  in  one  or  more  of  the  following 
areas:  physical  development,  cognitive  development, 
communication  development,  social  or  emotional  develop- 
ment, or  adaptive  development;  and 

"(ii)  who,  by  reason  thereof,  need  special  education  and 
related  services.". 

SEC.  4.  SETTLEMENTS  AND  ALLOCATIONS. 

(a)  Amendments  to  Subsection  (c).— Section  611(c)(2)(A)(iXII)  (20 
U.S.C.  1411(cX2XAXi)(II))  is  amended  by  striking  "$350,000"  and 
inserting  "$450,000". 

(b)  Amendments  to  Subsection  (f).— Section  611(f)  (20  U.S.C. 
1411(f))  is  amended  to  read  as  follows: 

"(f)(1)  The  Secretary  shall  make  payments  to  the  Secretary  of  the 
Interior  to  meet  the  need  for  assistance  for  the  education  of  children 
with  disabilities  on  reservations  aged  5-21,  inclusive,  enrolled  in 
elementary  and  secondary  schools  for  Indian  children  operated  or 
funded  by  the  Secretary  of  the  Interior.  In  the  case  of  Indian 
students  ages  3-5,  inclusive,  who  are  enrolled  in  programs  affihated 
with  Bureau  of  Indian  Affairs  (hereafter  in  this  subsection  referred 
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pact  of  Free  Association  with  Palau  takes  effect  pursuant  to 

section  101(a)  of  Public  Law  99-658)". 
(b)  PuBUC  Law  101-476.— Section  901(b)  of  the  Education  of  the 
Handicapped  Act  Amendments  of  1990  (Public  Law  101-476;  104 
Stat.  1142)  is  amended  in  the  matter  preceding  paragraph  (1)  by 
striking  "Education  for  the  Handicapped  Act  and  inserting 
"Individuals  with  Disabilities  Education  Act". 

SEC.  26.  TECHNICAL  AMENDMEOTS  TO  OTHER  ACTS. 

(a)  Comprehensive  Child  Development  Act.— Section  670S(1)  of 

the  Comprehensive  Child  Development  Act  is  amended  by  striking  42  USC  9886. 
"Education  of  the  Handicapped  Act"  and  inserting  "Individuals 
with  Disabilities  Education  Act". 

(b)  Developmental  Disabilities  Assistance  and  Bill  of  Rights 
Act.— Sections  122(b)(5XC)  and  124(b)(3)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act  are  each  amended  by  42  USC  6022, 
striking  "Education  of  the  Handicapped  Act"  and  inserting  ^024. 
"Individuals  with  Disabilities  Education  Act". 

(c)  Follow  Through  Act.— Section  663(b)(9)  of  the  Follow 
Through  Act  is  amended  by  striking  "Education  of  the  Handicapped  42  USC  9862. 
Act"  and  inserting  "Individuals  with  Disabilities  Education  Act". 

(d)  Head  Start  Transition  Project  Act.— Sections  136(a)(4)(C) 

and  136(aX10)  of  the  Head  Start  Transition  Project  Act  are  each  42  USC  9855d. 
amended  by  striking  "Education  of  the  Handicapped  Act  of  1975" 
and  inserting  "Individuals  with  Disabilities  Education  Act". 

(e)  Rehabilitation  Act  of  1973.— Sections  101(a)(ll),  304(d)(2)(D), 
311(c)(3),  634(b)(2)(A),  634(bX3)(D),  and  705(aX4)(C)  of  the  RehabiUta- 

tion  Act  of  1973  are  each  amended  by  striking  "Education  of  the  29  USC  721,  774, 
Handicapped  Act"  and  inserting  "Individuals  with  Disabilities  Edu-  IH^^  I95m, 
cation  Act". 

(f)  Tribally  CIontrolled  Schools  Act  of   1988.— Sections 
5204(aX3XC),  5205(a)(3XB),  5205(bX2XB),  and  5205(bX3XAXii)  of  the 
Tribally  (Controlled  Schools  Act  of  1988  are  each  amended  by  strik-  25  USC  2503, 
ing  "Education  of  the  Handicapped  Act"  and  inserting  "Individuals  2504. 
with  Disabilities  Education  Act  . 

(g)  Head  Start  Act.— Section  640(d)  of  the  Head  Start  Act  is  42  USC  9835. 
aniended  by  striking  "paragraph  (1)  of  section  602  of  the  Education 

of  the  Handicapped  Act"  and  inserting  "section  602(aXl)  of  the 
Individuals  with  Disabilities  Education  Act". 

(h)  Higher  Education  Act  of  1965.— Section  465(aX2)  of  the 

Higher  Education  Act  of  1965  is  amended  by  striking  "section  602(1)  20  USC  I087ee. 
of  the  Education  of  the  Handicapped  Act"  and  inserting  "section 
602(aXl)  of  the  Individuals  with  Disabilities  Education  Act". 

(i)  Social  Security  Act.— The  Social  Security  Act  is  amended— 

(1)  in  section  1903(c)—  42  USC  1396b. 

(A)  by  striking  "handicapped  child"  and  inserting  "child 
with  a  disability  ; 

(B)  by  striking  "Education  of  the  Handicapped  Act"  and 
inserting  "Individuals  with  Disabilities  Education  Act"; 
and 

(C)  by  striking  "a  handicapped  infant  or  toddler"  and 
inserting  "an  infant  or  toddler  with  a  disability";  and 

(2)  in  section  1915(cX5XCXi),  by  striking  "(as  defined  in  section  42  USC  I396n. 
602(16)  and  (17)  of  the  Education  of  the  Handicapped  Act  (20 

U.S.C  1401  (16),  (17))"  and  inserting  "(as  defined  in  paragraphs 
(16)  and  (17)  of  section  602(a)  of  the  Individuals  with  Disabilities 
Education  Act)". 
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20  use  241  note.    SEC.  27.  EFFECTIVE  DATES  AND  APPLICABILITY. 

(a)  Sections  8,  9,  and  10. — The  amendments  made  by  sections  8,  9, 
and  10  shall  take  effect  on  October  1,  1991,  or  on  the  date  of 
enactment  of  this  Act,  whichever  is  later. 

(b)  Sections  5,  12,  13,  14,  15,  17,  and  18.— The  amendments  made 
by  sections  5,  12,  13,  14,  15,  17,  and  18  shall  take  effect  July  1,  1992, 
except  that  each  State  shall  have  the  option  to  have  any  of  the 
amendments  apply  earlier  than  such  date. 

(c)  Remaining  Provisions. — The  remaining  sections  of  this  Act 
and  the  amendments  made  by  such  sections  shall  take  effect  on  the 
date  of  the  enactment  of  this  Act. 

Approved  October  7,  1991. 
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June  18  Gegislative  day,  June  11),  1991.— Ordered  to  be  printed 


Mr.  Kennedy,  from  the  Committee  on  Labor  and  Human 
Resources,  submitted  the  following 

REPORT 

[To  accompany  S.  1106] 

The  Committee  on  Labor  and  Human  Resources,  to  which  was 
referred  the  bill  (S.  1106)  to  reauthorize  part  H  of  the  Individuals 
with  Disabilities  Education  Act,  and  for  other  purposes,  having 
considered  the  ^ame,  reports  favorably  thereon  without  amend- 
ment and  recommends  that  the  bill  do  pass. 
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I.  Introduction 

On  May  22,  1991,  the  Committee  on  Labor  and  Human  Re- 
sources, by  a  unanimous  voice  vote,  ordered  favorably  reported 
S.  1106,  the  Individuals  with  Disabilities  Education  Act  Amend- 
ments of  1991. 

The  bill  is  sponsored  by  Senator  Tom  Harkin,  chairman  of  the 
Subcommittee  on  Disability  Policy  (formerly  the  Subcommittee  on 
the  Handicapped),  and  cosponsored  by  Senators  Durenberger,  Ken- 
nedy, Hatch,  Simon,  Dole,  Welistone,  Dodd,  Bingaman,  Adams,  Jef- 
fords, Cochran,  and  Ksissebaum. 
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SEC.  5205.  COMPOSITION  OF  GRANTS. 

(a)  In  General. — The  grant  provided  under  this  part  to  an 
Indian  tribe  or  tribal  organization  for  any  fiscal  year  shall  consist 
of— 

(1)  *  *  * 

******* 

(B)  the  [Education  of  the  Handicapped  Act^  Individ- 
uals with  Disabilities  Education  Act,  and 

(B)  the  [Education  of  the  Handicapped  Actl  Individ- 
uals with  Disabilities  Education  Act,  and 

«  *  *  *  *  «    .  « 

(3)(A)  *  *  * 

(ii)  the  [Education  of  the  Handicapped  Act^  Individuals 
with  Disabilities  Education  Act,  or 


Higher  Education  Act  of  1965 
«  «  *  *  *  *  * 

CANCELLATION  OF  LOANS  FOR  CERTAIN  PUBLIC  SERVICE 

Sec.  465.  (a)  *    *  * 

******* 

For  the  purpose  of  this  paragraph,  the  term  ''children  with  disabil- 
ities" has  the  meaning  set  forth  in  [section  602(1)  of  the  Education 
of  the  Handicapped  Act^  section  602(a)(1)  of  the  Individuals  with 
Disabilities  Education  Act. 

******* 


Social  Security  Act 
******* 

payment  to  states 

Sec.  1903.  (a)  *    *  * 

******* 

(c)  Nothing  in  this  title  shall  be  construed  as  prohibiting  or  re- 
stricting, or  authorizing  the  Secretary  to  prohibit  or  restrict,  pay- 
ment under  subsection  (a)  for  medical  assistance  for  covered  serv- 
ices furnished  to  a  [handicapped  child^  children  with  disabilities 
because  such  services  are  included  in  the  child's  individualized  edu- 
cation program  established  pursuant  to  part  B  of  the  [Education 
of  the  Handicapped  Act]  Individuals  with  Disabilities  Education 
Act  or  furnished  to  a  [handicapped  infant  or  toddler]  infant  or 
toddler  with  disabilities  because  such  services  are  included  in  the 


child's  individualized  family  service  plan  adopted  pursuant  to  part 
H  of  such  Act. 

******* 

PROVISIONS  RESPECTING  INAPPLICABILITY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  *    *  * 

******* 
(5)*    *  * 

******* 

(i)  special  education  and  related  services  Z^as  defined  in 
section  602(16)  and  (17)  of  the  Education  of  the  Handi- 
capped Act  (20  U.S.C.  1401(16),  17  (as  defined  in  section 
602(aj(16)  and  (17)  of  the  Individuals  with  Disabilities  Edu- 
cation Act)  which  otherwise  are  available  to  the  individual 
through  a  local  educational  agency,  and 

******* 


o 


102d  Congress 

Report 

1st  Session 

HOUSE  OF  REPRESENTATIVES 

102-198 

INDIVIDUALS  WITH  DISABILITIES  EDUCATION 
AMENDMENTS  OF  1991 


Septembee  11,  1991.— Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Ford  of  Michigan,  from  the  Committee  on  Education  and 
Labor,  submitted  the  following 

REPORT 

[To  accompany  H.R.  3053] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred 
the  bill  fK.R.  3053)  to  amend  the  Individuals  with  Disabilities  Edu- 
cation Act  tc  strengthen  such  act,  and  for  other  purposes,  having 
considered  the  same,  report  favorably  thereon  with  an  amendment 
and  recommend  that  the  bill  as  amended  do  pass. 
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The  amendment  strikes  out  all  after  the  enacting  clause  of  the 
bill  and  inserts  a  new  text  which  appears  in  italic  type  in  the  re- 
ported bill. 

I.  Summary 

In  reporting  K.R.  3053,  the  Committee  proposes  to  reauthorize 
Part  H— the  Infants  and  Toddlers  with  Disabilities  program— of 
the  Individuals  with  Disabilities  Education  Act  for  3  years  with 
several  amendments  to  the  Act.  Amendments  relate  to:  (1)  transi- 
tion from  early  intervention  programs  under  part  H  to  preschool 


(ii)  the  [Education  of  the  Handicapped  Act^  Individuals 
with  Disabilities  Education  Act,  or 


Section  640  of  the  Head  Start  Act 
allotment  of  funds;  limitations  on  assistance 
Sec.  640.  {a)  *  *  * 

*  *  ♦  *  ie  *  ■» 

(d)  The  Secretary  shall  establish  policies  and  procedures  designed 
to  assure  that  for  fiscal  year  1982  and  thereafter  no  less  than  10 
percent  of  the  total  number  of  enrollment  opportunities  in  Head 
Start  programs  in  each  State  shall  be  available  for  children  with 
disabilities  (as  defined  in  [paragraph  fl)  of  section  602  of  ihe  Edu- 
cation of  the  Handicapped  Act"}  section  602{aj(l)  of  the  Individuals 
with  Disabilities  Education  Act)  and  that  services  shall  be  provided 
to  meet  their  special  needs. 

*  ■«  *  *  .1:  *  ^fe 


Section  465  of  the  Higher  Education  Act  of  1965 

cancellation  of  loans  for  certain  pubuc  service 

Sec.  465.  fa)  Cancellation  of  Percentage  of  Debt  Based  on 
Years  of  Qualifying  Service.— <1)  *  ^  ^ 
(2)  Loans  shall  be  canceled  under  paraeraoh  (1)  for  service — 
(A)  *  *  * 

******* 

(F)  as  a  full-time  law  enforcement  officer  or  corrections  offi- 
cer for  ser^dce  to  local,  State,  or  Federal  law  enforcement  or 
corrections  agencies. 
For  the  purpose  of  this  paragraph,  the  term  "children  with  disabil- 
ities" has  the  meaning  set  forth  in  [section  602(1)  of  the  Education 
of  the  Handicapped  Act3  section  602(a)(1)  of  the  Individuals  with 
Disabilities  Education  Act. 
.         *  *  *  «  *  ♦  * 


Social  Security  Act 


TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

*  *       .    *  «  *  ■«  * 

PAYMENT  TO  STATES 

Sec.  1903.  la)  *  *  * 
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(c)  Nothing  in  this  title  shall  be  construed  as  prohibiting  or  re- 
stricting, or  authorizing  the  Secretary  to  prohibit  or  restrict,  pay- 
ment under  subsection  (a)  for  medical  assistance  for  covered  ser/- 
ices  furnished  :o  fa  handicapped  child]  a  child  with  a  disability 
because  such  sen/ices  are  included  in  the  child's  individualized  edu- 
cation program  established  pursuant  to  part  B  of  the  ^Education 
of  the  Handicapped  Act]]  Individuals  with  Disabilities  Education 
Act  or  furnished  to  fa  handicapped  infant  or  toddler]  an  infant  or 
toddler  with  a  disability  because  such  services  are  included  in  the 
child's  individualized  family  service  plan  adopted  pursuant  to  part 
H  of  such  Act. 

«  «  •*  «  *  *  ♦ 

PROVISIONS  RESPECTING  INAPPUCABIUTY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)     *  * 

*  *  *  *  *  «  « 

(cXl)     *  * 

(5)  For  purposes  of  paragraph  (4)(B),  the  term  "habilitation  serv- 
ices'', with  respect  to  individuals  who  receive  such  services  after 
discharge  from  a  nursing  facility  or  intermediate  care  facility  for 
the  mentally  retarded — 
(A)  *  ^  ' 

*  *  »  *  H  «  .  * 

(C)  does  not  include — 

(i)  special  education  and  related  services  [''as  defined  in 
section  802  (16)  and  (17)  of  the  Education  of  the  Handi- 
capped Act  (20  U.S.C.  1401  (16),  (IT))]  (as  defined  in  para- 
graphs (.16)  and  (17)  of  section  602(a)  of  the  Individuals 
with  Disabilities  Education  Act)  which  otherwise  are  avail- 
able to  the  individual  through  a  local  educational  agency; 
and 

******* 
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An  Act 


To  delay  until  September  30,  1992,  the  issuance  of  any  regulations  by  the  Secretary  of 
Health  and  Human  Services  changing  the  treatment  of  voluntary  contributions 
and  provider-8p)ecific  taxes  by  States  as  a  source  of  a  State's  expenditures  for  which 
Federal  financial  participation  is  available  under  the  medicaid  program  and  to 
maintain  the  treatment  of  intergovernmental  transfers  as  such  a  source. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Medicaid  Voluntary  Contribution 
and  Provider-Specific  Tax  Amendments  of  1991". 

SEC.  2.  PROHIBITION  ON  USE  OF  VOLUNTARY  CONTRIBUTIONS,  AND 
LIMITATION  ON  THE  USE  OF  PROVIDER-SPECIFIC  TAXES  TO 
OBTAIN  FEDERAL  FINANCIAL  PARTICIPATION  UNDER  MEDIC- 
AID. 

(a)  In  General.— Section  1903  of  the  Social  Security  Act  (42  U.S.C. 
1396b)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion. 

"(wXlXA)  Notwithstanding  the  previous  provisions  of  this  section, 
for  purpjoses  of  determining  the  amount  to  be  paid  to  a  State  (as 
defined  in  paragraph  (7XD))  under  subsection  (aXD  for  quarters  in 
any  fiscal  year,  the  total  amount  expended  during  such  fiscal  year 
as  medical  assistance  under  the  State  plan  (as  determined  without 
regard  to  this  subsection)  shall  be  reduced  by  the  sum  of  any 
revenues  received  hf  the  State  (or  by  a  unit  of  local  government  in 
the  State)  during  the  fiscal  vear — 

"(i)  from  provider-related  donations  (as  defined  in  paragraph 
(2XA)),  other  than— 

"(I)  bona  fide  provider-related  donations  (as  defined  in 
paragraph  (2XB)),  and 

"(II)  donations  described  in  paragraph  (2XC); 
"(ii)  from  health  care  related  taxes  (as  defined  in  paragraph 
(3XA)),  other  than  broad-based  health  care  related  taxes  (as 
defined  in  paragraph  (3XB)); 

"(iii)  from  a  broad-based  health  care  related  tax,  if  there  is  in 
effect  a  hold  harmless  provision  (described  in  paragraph  (4)) 
with  respect  to  the  tax;  or 

"(iv)  only  with  respect  to  State  fiscal  years  (or  portions 
thereof)  occurring  on  or  after  January  1,  1992,  and  before 
October  1,  1995,  from  broad-based  health  care  related  taxes  to 
the  extent  the  amount  of  such  taxes  collected  exceeds  the  limit 
established  under  paragraph  (5). 
"(B)  Notwithstanding  the  previous  provisions  of  this  section,  for 
puroses  of  determining  the  amount  to  be  paid  to  a  State  under 
subsection  (aX7)  for  all  quarters  in  a  Federal  fiscal  year  (beginning 
with  fiscal  year  1993),  the  total  amount  expended  during  the  fiscal 
year  for  administrative  expenditures  under  the  State  plan  (as  deter- 
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mined  without  regard  to  this  subsection)  shall  be  reduced  by  the 
sum  of  any  revenues  received  by  the  State  (or  by  a  unit  of  local 
government  in  the  State)  during  such  quarters  from  donations 
described  in  paragraph  (2)(C),  to  the  extent  the  amount  of  such 
donations  exceeds  10  percent  of  the  amounts  expended  under  the 
State  plan  under  this  title  during  the  fiscal  year  for  purposes 
described  in  paragraphs  (2),  (3),  (4),  (6),  and  (7)  of  subsection  (a). 

"(C)(i)  Except  as  otherwise  provided  in  clause  (ii),  subparagraph 
(A)(i)  shall  apply  to  donations  received  on  or  after  January  1,  1992. 

"(ii)  Subject  to  the  limits  described  in  clause  (iii)  and  subpara- 
graph (E),  subparagraph  (A)(i)  shall  not  apply  to  donations  received 
before  the  effective  date  specified  in  subparagraph  (F)  if  such  dona- 
tions are  received  under  programs  in  effect  or  as  described  in  State 
plan  amendments  or  related  documents  submitted  to  the  Secretary 
by  September  30,  1991,  and  applicable  to  State  fiscal  year  1992,  as 
demonstrated  by  State  plan  amendments,  written  agreements,  State 
budget  documentation,  or  other  documentary  evidence  in  existence 
on  that  date. 

"(iii)  In  applying  clause  (ii)  in  the  case  of  donations  received  in 
State  fiscal  year  1993,  the  maximum  amount  of  such  donations  to 
which  such  clause  may  be  applied  may  not  exceed  the  total  amount 
of  such  donations  received  in  the  corresponding  period  in  State  fiscal 
year  1992  (or  not  later  than  5  days  sifter  the  last  day  of  the 
corresponding  period). 

"(D)(i)  Except  as  otherwise  provided  in  clause  (ii),  subparagraphs 
(A)(ii)  and  (A)(iii)  shall  apply  to  taxes  received  on  or  after  January  1, 
1992. 

"(ii)  Subparagraphs  (A)(ii)  and  (A}(iii)  shall  not  apply  to  impermis- 
sible taxes  (as  defined  in  clause  (iii))  received  before  the  effective 
date  specified  in  subparagraph  (F)  to  the  extent  the  taxes  (including 
the  tax  rate  or  base)  were  in  effect,  or  the  legislation  or  regulations 
imposing  such  taxes  were  enacted  or  adopted,  as  of  November  22, 
1991. 

"(iii)  In  this  subparagraph  and  subparagraph  (E),  the  term  'im- 
permissible tax'  means  a  health  care  related  tax  for  which  a  reduc- 
tion may  be  made  under  clause  (ii)  or  (iii)  of  subparagraph  (A). 

"(E)(i)  In  no  case  may  the  total  amount  of  donations  and  taxes 
permitted  under  the  exception  provided  in  subparagraphs  (C)(ii)  and 
(D)(ii)  for  the  portion  of  State  fiscal  year  1992  occurring  during 
calendar  year  1992  exceed  the  limit  under  paragraph  (5)  minus  the 
total  amount  of  broad-based  health  care  related  taxes  received  in 
the  portion  of  that  fiscal  year. 

"(ii)  In  no  case  may  the  total  amount  of  donations  and  taxes 
permitted  under  the  exception  provided  in  subparagraphs  (C)(ii)  and 
(D)(ii)  for  State  fiscal  year  1993  exceed  the  limit  under  paragraph  (5) 
minus  the  total  amount  of  broad-based  health  care  related  taxes 
received  in  that  fiscal  year. 
Effective  dates.         "(F)  In  this  paragraph  in  the  case  of  a  State — 

"(i)  except  as  provided  in  clause  (iii),  with  a  State  fiscal  year 
beginning  on  or  before  July  1,  the  effective  date  is  October  1, 
1992, 

"(ii)  except  as  provided  in  clause  (iii),  with  a  State  fiscal  year 
that  begins  after  July  1,  the  effective  date  is  January  1,  1993,  or 

"(iii)  with  a  State  legislature  which  is  not  scheduled  to  have  a 
regular  legislative  session  in  1992,  with  a  State  legislature 
which  is  not  scheduled  to  have  a  regular  legislative  session  in 
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1993,  or  with  a  provider-specific  tax  enacted  on  November  4, 
1991,  the  effective  date  is  July  1,  1993. 
"(2)(A)  In  this  subsection  (except  as  provided  in  paragraph  (6)),  the 
term  'provider-related  donation'  means  any  donation  or  other  vol- 
untary payment  (whether  in  cash  or  in  kind)  made  (directly  or 
indirectly)  to  a  State  or  unit  of  local  government  by — 

"(i)  a  health  care  provider  (as  defined  in  paragraph  (7)(B)), 
"(ii)  an  entity  related  to  a  health  care  provider  (as  defined  in 
paragraph  (7)(C)),  or 

"(iii)  an  entity  providing  goods  or  services  under  the  State 
plan  for  which  pajrment  is  made  to  the  State  under  paragraph 
(2),  (3),  (4),  (6),  or  (7)  of  subsection  (ai. 
**(B)  For  purposes  of  paragraph  (l)(Aj(i)(I),  the  term  'bona  fide 
provider-related  donation'  means  a  provider-related  donation  that 
has  no  direct  or  indirect  relationship  (as  determined  by  the  Sec- 
retary) to  payments  made  under  this  title  to  that  provider,  to 
providers  furnishing  the  same  class  of  items  and  services  as  that 
provider,  or  to  any  related  entity,  as  established  by  the  State  to  the 
satisfaction  of  the  Secretary.  The  Secretary  may  by  regulation 
specify  types  of  provider-related  donations  described  in  the  previous 
sentence  that  will  be  considered  to  be  bona  fide  provider-related 
donations. 

"(C)  For  purposes  of  paragraph  (l)(A)(i)(II),  donations  described  in 
this  subparagraph  are  funds  expended  by  a  hospital,  clinic,  or 
similar  entity  for  the  direct  cost  (including  costs  of  training  and  of 
preparing  and  distributing  outreach  materials)  of  State  or  local 
agency  personnel  who  are  stationed  at  the  hospital,  clinic,  or  entity 
to  determine  the  eligibility  of  individuals  for  medical  assistance 
under  this  title  and  to  provide  outreach  services  to  eligible  or 
potentially  eligible  individuals. 

"(3)(A)  In  this  subsection  (except  as  provided  in  paragraph  (6)),  the 
term  'health  care  related  tax'  means  a  tax  (as  defined  in  paragraph 
(7)(F))  that— 

"(i)  is  related  to  health  care  items  or  services,  or  to  the 
provision  of,  the  authority  to  provide,  or  payment  for,  such 
items  or  services,  or 

"(ii)  is  not  limited  to  such  items  or  services  but  provides  for 
treatment  of  individuals  or  entities  that  are  providing  or  paying 
for  such  items  or  services  that  is  different  from  the  treatment 
provided  to  other  individuals  or  entities. 
In  appljring  clause  (i),  a  tax  is  considered  to  relate  to  health  care 
items  or  services  if  at  least  85  percent  of  the  burden  of  such  tax  falls 
on  health  care  providers. 

"(B)  In  this  subsection,  the  term  'broad-based  health  care  related 
tax'  means  a  health  care  related  tax  which  is  imposed  with  respect 
to  a  class  of  health  care  items  or  services  (as  described  in  paragraph 
(7)(A))  or  with  respect  to  providers  of  such  items  or  services  and 
which,  except  as  provided  in  subparagraphs  (D)  and  (E) — 

"(i)  is  imposed  at  least  with  respect  to  all  items  or  services  in 
the  class  furnished  by  all  non-Federal,  nonpublic  providers  in 
the  State  (or,  in  the  case  of  a  tax  imposed  by  a  unit  of  local 
government,  the  area  over  which  the  unit  has  jurisdiction)  or  is 
imposed  with  respect  to  all  non-Federal,  nonpublic  providers  in 
the  class;  and 

"(ii)  is  imposed  uniformly  (in  accordance  with  subparagraph 
(O). 
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"(CXi)  Subject  to  clause  (ii),  for  purposes  of  subparagraph  (B)(ii),  a 
tax  is  considered  to  be  imposed  uniformly  if — 

"(I)  in  the  case  of  a  tax  consisting  of  a  licensing  fee  or  similar 
tax  oh  a  class  of  health  care  items  or  services  (or  providers  of 
such  items  or  services),  the  amount  of  the  tax  imposed  is  the 
same  for  every  provider  providing  items  or  services  within  the 
class; 

"(II)  in  the  case  of  a  tax  consisting  of  a  licensing  fee  or  similar 
tax  imposed  on  a  class  of  health  care  items  or  services  (or 
providers  of  such  services)  on  the  basis  of  the  number  of  beds 
(licensed  or  otherwise)  of  the  provider,  the  amount  of  the  tax  is 
the  same  for  each  bed  of  each  provider  of  such  items  or  services 
in  the  class; 

"(III)  in  the  case  of  a  tax  based  on  revenues  or  receipts  with 
respect  to  a  class  of  items  or  services  (or  providers  of  items  or 
services)  the  tax  is  imposed  at  a  uniform  rate  for  all  items  and 
services  (or  providers  of  such  items  or  services)  in  the  class  on 
all  the  gross  revenues  or  receipts,  or  net  operating  revenues, 
relating  to  the  provision  of  all  such  items  or  services  (or  all  such 
providers)  in  the  State  (or,  in  the  case  of  a  tax  imposed  by  a  unit 
of  local  government  within  the  State,  in  the  area  over  which  the 
unit  has  jurisdiction);  or 

"(IV)  in  the  case  of  any  other  tax,  the  State  establishes  to  the 
satisfaction  of  the  Secretary  that  the  tax  is  imposed  uniformly, 
"(ii)  Subject  to  subparagraphs  (D)  and  (E),  a  tax  imposed  with 
respect  to  a  class  of  health  care  items  and  services  is  not  considered 
to  be  imposed  uniformly  if  the  tax  provides  for  any  credits,  exclu- 
sions, or  deductions  which  have  as  their  purpose  or  effect  the  return 
to  providers  of  all  or  a  portion  of  the  tax  paid  in  a  manner  that  is 
inconsistent  with  subclauses  (I)  and  (II)  of  subparagraph  (E)(ii)  or 
provides  for  a  hold  harmless  provision  described  in  paragraph  (4). 

"(D)  A  tax  imposed  with  respect  to  a  class  of  health  care  items  and 
services  is  considered  to  be  imposed  uniformly— 

"(i)  notwithstanding  that  the  tax  is  not  imposed  with  respect 
to  items  or  services  (or  the  providers  thereoO  for  which  payment 
is  made  under  a  State  plan  under  this  title  or  title  XVIII,  or 
"(ii)  in  the  case  of  a  tax  described  in  subparagraph  (C)(i)(III), 
notwithstanding  that  the  tax  provides  for  exclusion  (in  whole  or 
in  part)  of  revenues  or  receipts  from  a  State  plan  under  this 
^  title  or  title  XVIII. 

"(E)(i)  A  State  may  submit  an  application  to  the  Secretary 
requesting  that  the  Secretary  treat  a  tax  as  a  broad-based  health 
care  related  tax,  notwithstanding  that  the  tax  does  not  apply  to  all 
health  care  items  or  services  in  class  (or  all  providers  of  such  items 
and  services),  provides  for  a  credit,  deduction,  or  exclusion,  is  not 
applied  uniformly,  or  otherwise  does  not  meet  the  requirements  of 
subparagraph  (B)  or  (C).  Permissible  waivers  may  include  exemp- 
tions for  rural  or  sole-community  providers. 

"(ii)  The  Secretary  shall  approve  such  an  application  if  the  State 
establishes  to  the  satisfaction  of  the  Secretary  that — 

"(I)  the  net  impact  of  the  tax  and  associated  expenditures 
under  this  title  as  proposed  by  the  State  is  generally  redistribu- 
tive  in  nature,  and 

"(II)  the  amount  of  the  tax  is  not  directly  correlated  to 
payments  under  this  title  for  items  or  services  with  respect  to 
which  the  tax  is  imposed. 
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The  Secretary  shall  by  regulation  specify  types  of  credits,  exclusions,  R«guiationa. 

and  deductions  that  will  be  considered  to  meet  the  requirements  of 

this  subparagraph. 

''(4)  For  purposes  of  paragraph  (l)(A)(iii),  there  is  in  effect  a  hold 

harmless  provision  with  respect  to  a  broad-based  health  care  related 

tax  imposed  with  respect  to  a  class  of  items  or  services  if  the 

Secretary  determines  that  any  of  the  following  applies: 

"(A)  The  State  or  other  unit  of  government  imposing  the  tax 
provides  (directly  or  indirectly)  for  a  payment  (other  than  under 
this  title)  to  taxpayers  and  the  amount  of  such  payment  is 
positively  correlated  either  to  the  amount  of  such  tax  or  to  the 
difference  between  the  amount  of  the  tax  and  the  amount  of 
payment  under  the  State  plan. 

*'(B)  All  or  any  portion  of  the  payment  made  under  this  title 
to  the  taxpayer  varies  based  only  upon  the  amount  of  the  total 
tax  paid. 

'*(C)  The  State  or  other  unit  of  government  imposing  the  tax 
provides  (directly  or  indirectly)  for  any  payment,  offset,  or 
waiver  that  guarantees  to  hold  taxpayers  harmless  for  any 
portion  of  the  costs  of  the  tax. 
The  provisions  of  this  paragraph  shall  not  prevent  use  of  the  tax  to 
reimburse  health  care  providers  in  a  class  for  expenditures  under 
this  title  nor  preclude  States  from  relying  on  such  reimbursement  to 
justify  or  explain  the  tax  in  the  legislative  process. 

"(5)(A)  For  purposes  of  this  subsection,  the  limit  under  this 
subparagraph  with  respect  to  a  State  is  an  amount  equal  to  25 
percent  (or,  if  greater,  the  State  base  percentage,  as  defined  in 
subparagraph  (B))  of  the  non-Federal  share  of  the  total  amount 
expended  under  the  State  plan  during  a  State  fiscal  year  (or  portion 
thereof),  as  it  would  be  determined  pursuant  to  paragraph  (1)(A) 
without  regard  to  paragraph  (l)(A)(iv). 

"(B)(i)  In  subparagraph  (A),  the  term  'State  base  percentage' 
means,  with  respect  to  a  State,  an  amount  (expressed  as  a  percent- 
age) equal  to — 

"(I)  the  total  of  the  amount  of  health  care  related  taxes 
(whether  or  not  broad-based)  and  the  amount  of  provider-related 
donations  (whether  or  not  bona  fide)  projected  to  be  collected  (in 
accordance  with  clause  (ii))  during  State  fiscal  year  1992,  di- 
vided by 

"(11)  the  non-Federal  share  of  the  total  amount  estimated  to 
be  expended  under  the  State  plan  during  such  State  fiscal  year. 

*'(ii)  For  purposes  of  clause  (i)(I),  in  the  case  of  a  tax  that  is  not  in 
effect  throughout  State  fiscal  year  1992  or  the  rate  (or  base)  of  which 
is  increased  during  such  fiscal  year,  the  Secretary  shall  project  the 
amount  to  be  collected  during  such  fiscal  year  as  if  the  tax  (or 
increase)  were  in  effect  during  the  entire  State  fiscal  year. 

"(CXi)  The  total  amount  of  health  care  related  taxes  under 
subparagraph  (B)(i)(I)  shall  be  determined  by  the  Secretary  based  on 
only  those  taxes  (including  the  tax  rate  or  base)  which  were  in 
effect,  or  for  which  legislation  or  regulations  imposing  such  taxes 
were  enacted  or  adopted,  as  of  November  22,  1991. 

"(ii)  The  amount  of  provider-related  donations  under  subpara- 
graph (B)(i)(I)  shall  be  determined  by  the  Secretary  based  on  pro- 
grams in  effect  on  September  30,  1991,  and  applicable  to  State  fiscal 
year  1992,  as  demonstrated  by  State  plan  amendments,  written 
agreements.  State  budget  documentation,  or  other  documentary 
evidence  in  existence  on  that  date. 
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'*(iii)  The  amount  of  expenditures  described  in  subparagraph 
(B)(i)(II)  shgdl  be  determined  by  the  Secretary  based  on  the  best  data 
available  as  of  the  date  of  the  enactment  of  this  subsection. 

"(6)(A)  Notwithstanding  the  provisions  of  this  subsection,  the 
Secretary  may  not  restrict  States'  use  of  funds  where  such  funds  are 
derived  from  State  or  local  taxes  (or  funds  appropriated  to  State 
university  teaching  hospitals)  transferred  from  or  certified  by  units 
of  government  within  a  State  as  the  non-Federal  share  of  expendi- 
tures under  this  title,  regardless  of  whether  the  unit  of  government 
is  also  a  health  care  provider,  except  as  provided  in  section 
1902(a)(2),  unless  the  transferred  funds  are  derived  by  the  unit  of 
government  from  donations  or  taxes  that  would  not  otherwise  be 
recognized  as  the  non-Federal  share  under  this  section. 

"(B)  For  purposes  of  this  subsection,  funds  the  use  of  which  the 
Secretary  may  not  restrict  under  subparagraph  (A)  shall  not  be 
considered  to  be  a  provider-related  donation  or  a  health  care  related 
tax. 

"(7)  For  purposes  of  this  subsection: 

"(A)  Each  of  the  following  shall  be  considered  a  separate  class 
of  health  care  items  and  services: 

"(i)  Inpatient  hospital  services, 
"(ii)  Outpatient  hospital  services. 

"(iii)  Nursing  facility  services  (other  than  services  of 
intermediate  care  facilities  for  the  mentally  retarded). 

"(ivj  Services  of  intermediate  care  facilities  for  the  men- 
tally retarded. 

"(v)  Physicians'  services. 

"(vi)  Home  health  care  services. 

'  {vii)  Outpatient  prescription  drugs. 

"(viii)  Services  of  health  maintenance  organizations  (and 
other  organizations  with  contracts  under  section  1903(m)). 

"(ix)  Such  other  classification  of  health  care  items  and 
services  consistent  with  this  subparagraph  as  the  Secretary 
may  establish  by  regulation. 
"(B)  The  term  'health  care  provider'  means  an  individual  or 
person  that  receives  payments  for  the  provision  of  health  care 
items  or  services. 

"(C)  An  entity  is  considered  to  be  'related'  to  a  health  care 
provider  if  the  entity — 

"(i)  is  an  organization,  association,  corporation  or  part- 
nership formed  by  or  on  behalf  of  health  care  providers; 

"(ii)  is  a  person  with  an  ownership  or  control  interest  (as 
defmed  in  section  1124(a)(3))  in  the  provider; 

"(iii)  is  the  employee,  spouse,  parent,  child,  or  sibling  of 
the  provider  (or  of  a  person  described  in  clause  (ii));  or 
"(iv)  has  a  similar,  close  relationship  (as  defined  in  regu- 
lations) to  the  provider. 
"(D)  The  term  'State'  means  only  the  50  States  and  the 
District  of  Columbia  but  does  not  include  any  State  whose 
entire  program  under  this  title  is  operated  under  a  waiver 
granted  under  section  1115. 

"(E)  The  'State  fiscal  year'  means,  with  respect  to  a  specified 
year,  a  State  fiscal  year  ending  in  that  specified  year. 

"(F)  The  term  'tax'  includes  any  licensing  fee,  assessment,  or 
other  mandatory  payment,  but  does  not  include  payment  of  a 
criminal  or  civil  fine  or  penalty  (other  than  a  fine  or  penalty 
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imposed  in  lieu  of  or  instead  of  a  fee,  assessment,  or  other 
mandatory  payment). 

"(G)  The  term  'unit  of  local  government'  means,  with  respect 
to  a  State,  a  city,  county,  special  purpose  district,  or  other 
governmental  unit  in  the  State.", 
fb)  Conforming  Amendments. — (1)  Section  1902(t)  of  such  Act  (42 
U.S.C.  1396a(tj)  is  amended— 

(A)  by  striking  "Except  as  provided  in  section  1903(i),  noth- 
ing" and  inserting  "Nothing",  and 

(B)  by  striking  "taxes  (whether  or  not  of  general  applicabil- 
ity)" and  inserting  "taxes  of  general  apuiicability". 

(2)  Section  1903(1)  of  such  Act  (42  U.S.C.'  1396b(i))  is  amended  by 
striking  paragraph  (10)  inserted  by  section  4T01(hj(2)(B)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1990. 

(c)  Effective  Date.— (1)  The  amendments  made  by  this  section  42  USC  :396a 
shall  take  effect  January  1,  1992,  without  regard  to  whether  or  not 
regulations  have  been  promulgated  to  carrv-  out  such  amendments 
by  such  date. 

(2)  Except  as  specifically  provided  in  section  1903(w)  of  the  Social  -^2  USC  139€b 
Security  Act  and  notwithstanding  any  other  provision  of  such  Act, 

the  Secretary  of  Health  and  Human  Services  shall  not,  with  respect 
to  expenditures  prior  to  the  effective  date  specified  in  section 
1903(wXl)(F)  of  such  Act.  disallow  any  claim  submitted  by  a  State 
for,  or  otherwise  withhold  Federal  financial  participation  with  re- 
spect to,  amounts  expended  for  medical  assistance  under  title  XIX  of 
the  Social  Security  Act  by  reason  of  the  fact  that  the  source  of  the 
funds  used  to  constitute  the  non-Federal  share  of  such  expenditures 
is  a  tax  imposed  on,  or  a  donation  received  from,  a  health  care 
provider,  or  on  the  ground  that  the  amount  of  any  donation  or  tax 
proceeds  must  be  credited  against  the  amount  of  the  expen'diture. 

(3)  The  interim  final  rule  promulgated  by  the  Secretary  of  Health 
and  Human  Services  on  October  31,  1991  (56  Federal  Register 
56132),  relating  to  the  State  share  of  financial  participation  under 
the  medicaid  program,  is  hereby  nullified  and  is  of  no  effect.  No  part 
of  such  rule  shall  be  effective  except  pursuant  to  a  rule  promulgated 
after  the  date  of  the  enactment  of  this  Act  and  consistent  with  this 
section  (and  the  amendments  made  by  this  section;. 

SEC.  3.  RESTRICTIONS  ON  AGGREGATE  PAYMENTS  FOR  DISPROPORTION- 
ATE SHARE  HOSPITALS. 

(a)  Repeal  of  Prohibition  of  Upper  Payment  Limit  for  Dis- 
proportionate Share  Hospitals.— Section  1902(h)  of  the  Social 
Security  Act  (42  U.S.C.  1396alh))  is  amended  by  striking  "to  limit" 
the  first  place  it  appears  and  all  that  follows  through  "special  needs 
or". 

(b)  Limitation  on  Aggregate  Payment  Adjustments. — 

(1)  In  general.— Section  1923  of  such  Act  (42  U.S.C.  1396r-4) 
is  amended  by  adding  at  the  end  the  following  new  subsection: 
"(f)  Denial  of  Federal  Financial  Participation  for  Payments 
IN  Excess  of  Certain  Limits.— 
"(1)  In  general.— 

"(A)  Appucation  of  state-specific  umits. — Except  as 
provided  in  subparagraph  (D),  payment  under  section 
1903(a)  shall  not  be  made  with  respect  to  any  payment 
adjustment  made  under  this  section  for  hospitals  in  a  State 
(as  defined  in  paragraph  (4)(B))  for  quarters — 
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"(i)  in  fiscal  year  1992  (beginning  on  or  after  Janu- 
ary 1,  1992),  unless — 

"(I)  the  payment  adjustments  are  made — 

"(aj  in  accordance  with  the  State  plan  in 
effect  or  amendments  submitted  to  the  Sec- 
retary by  September  30,  1991. 

"(b)  in  accordance  with  the  State  plan  in 
effect  or  amendments  submitted  to  the  Sec- 
retary by  November  26,  1991,  or  modificaiion 
thereof,  if  the  amendment  designates  only  dis- 
proportionate share  hospitals  with  a  medicaid 
or  low-income  utilization  percentage  at  or 
above  the  Statewide  arithmetic  mean,  or 

"(ci  m  accordance  with  a  payment  methodol- 
ogy which  was  established  and  in  effect  as  of 
September  30,  1991,  or  in  accordance  with 
legislation  or  regulations  enacted  or  adopted 
as  of  such  date;  or 
"(II)  the  payment  adjustments  are  the  minimum 
adjustments  required  in  order  to  meet  the  require- 
ments of  subsection  (c;(l);  or 
"(ii)  in  a  subsequent  fiscal  year,  to  the  extent  :hat  the 
total  of  such  payment  adjustments  exceeds  the  State 
disproportionate  share  hospital  in  this  subsection  re- 
ferred to  as  'DSH')  allotment  for  the  year  las  specified 
in  paragraph  <  2)). 
"(B)  National  dsh  payment  limit. — The  national  DSH 
payment  limit  for  a  fiscal  year  is  equal  to  12  percent  of  the 
total  amount  of  expenditures  under  State  plans  under  this 
title  for  medical  assistance  during  the  fiscal  year. 

"(C)  PUBUCATION  OF  STATE  DSH  ALLOTMENTS  AND  NA- 
TIONAL DSH  PAYMENT  UMiT. — Before  the  beginning  of  each 
fiscal  year  (beginning  with  fiscal  year  1993),  the  Secretary 
shall,  consistent  with  section  1903(d),  estimate  and  pub- 
lish— 

"(i)  the  national  DSH  payment  limit  for  the  fiscal 
year,  and 

"(ii)  the  State  DSH  allotment  for  each  State  for  the 
year. 

"(D)  Conditional  exception  for  certain  states. — Sub- 
ject to  subparagraph  l  E),  beginning  with  payments  for  quar- 
ters beginning  on  or  after  January  1.  1996,  and  at  the 
option  of  a  State,  subparagraph  (Aj  shall  not  apply  in  the 
case  of  a  State  which  defines  a  hospital  as  a  disproportion- 
ate share  hospital  under  subsection  (aXl)  only  if  the  hos- 
pital meets  any  of  the  following  requirements: 

"(i)  The  hospital's  medicaid  inpatient  utilization  rate 
(as  defined  in  subsection  (bX2))  is  at  or  above  the  mean 
medicaid  inpatient  utilization  rate  for  all  hospitals  in 
the  State. 

"(ii)  The  hospital's  low-income  utilization  rate  'as 
defined  in  subsection  (b)(3))  is  at  or  above  the  mean  low- 
income  utilization  rate  for  all  hospitals  in  the  State. 

"(iii)  The  number  of  inpatient  days  of  the  hospital 
attributable  to  patients  who  (for  such  days)  were  eli- 
gible for  medical  assistance  under  the  State  plan  is 
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equal  to  at  least  1  percent  of  the  total  number  of  such 
days  for  all  hospitals  in  the  State. 

"(iv)  The  hospital  meet^  such  alternative  require- 
ments as  the  Secretary  may  establish  by  regulation, 
taking  into  account  the  special  circumstances  of  chil- 
dren's hospitals,  hospitals  located  in  rural  areas,  and 
sole  community  hospitals. 
"(E)  Condition  for  option. — The  option  specified  in 
subparagraph  (D)  shall  not  apply  for  payments  for  a  quar- 
ter beginning  before  the  date  of  enactment  of  legislation 
establishing  a  limit  on  payment  adjustments  under  this 
section  which  would  apply  in  the  case  of  a  state  exercising 
such  option. 

"(2)  Determination  of  state  dsh  allotments. — 

"(A)  In  general. — Subject  to  subparagraph  (B),  the  State 
DSH  allotment  for  a  fiscal  year  is  equal  to  the  State  DSH 
allotment  for  the  previous  fiscal  year  (or,  for  fiscal  year 
1993,  the  State  base  allotment  as  defined  in  paragraph 
(4)(C)),  increased  by — 

"(i)  the  State  growth  factor  (as  defined  in  paragraph 
(4)(E))  for  the  fiscal  year,  and 

"(ii)  the  State  supplemental  amount  for  the  fiscal 
year  (as  determined  under  paragraph  (3)). 
"(B)  Exceptions. — 

"(i)  Limit  to  12  percent  or  base  allotment. — A 
State  DSH  allotment  under  subparagraph  (A)  for  a 
fiscal  year  shall  not  exceed  12  percent  of  the  total 
amount  of  expenditures  under  the  State  plan  for  medi- 
cal assistance  during  the  fiscal  year,  except  that,  in  the 
case  of  a  high  DSH  State  ''as  defined  in  paragraph 
(4)(A)),  the  State  DSH  allotment  shall  equal  the  State 
based  allotment. 

"(ii)  Exception  for  minimum  required  adjust- 
ment.— No  State  DSH  allotment  shall  be  less  than  the 
minimum  amount  of  payment  adjustments  the  State  is 
required  to  make  m  the  fiscal  year  to  meet  the  require- 
ments of  subsection  (cXD. 
"(3)  State  supplemental  amounts. — The  Secretary  shall 
determine  a  supplemental  amount  for  each  State  that  is  not  a 
high  DSH  State  for  a  fiscal  year  as  follows: 

"(A)  Determination  of  redistribution  pool. — The  Sec- 
retary shall  subtract  from  the  national  DSH  payment  limit 
(specified  in  paragraph  (1)(B))  for  the  fiscal  year  the  fol- 
lowing: 

"(i)  the  total  of  the  State  base  allotments  for  high 
DSH  States; 

"(ii)  the  total  of  State  DSH  allotments  for  the  pre- 
vious fiscal  year  (or,  in  the  case  of  fiscal  year  1993,  the 
total  of  State  base  allotments)  for  all  States  other  than 
high  DSH  States; 

"(iii)  the  total  of  the  State  growth  amounts  for  all 
States  other  than  high  DSH  States  for  the  fiscal  year; 
and 

"(iv)  the  total  additions  to  State  DSH  allotments  the 
Secretary  estimates  will  be  attributable  to  paragraph 

(2)(B)(ii). 
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"(B)  Distribution  of  pool  based  on  total  medicaid 
EXPENDITURES  FOR  MEDICAL  ASSISTANCE. — The  Supplemental 
amount  for  a  State  for  a  fiscal  year  is  equal  to  the  lesser 
of— 

"(i)  the  product  of  the  amount  determined  under 
subparagraph  (A)  and  the  ratio  of — 

"(I)  the  total  amount  of  expenditures  made 
under  the  State  plan  under  this  title  for  medical 
assistsmce  during  the  fiscal  year,  to 

the  total  amount  of  expenditures  made 
under  the  State  plans  under  this  title  for  medical 
assistance  during  the  fiscal  year  for  all  States 
which  are  not  high  DSH  States  in  the  fiscal  year, 
or 

**fii)  the  amount  that  would  raise  the  State  DSH 
allotment  to  the  maximum  permitted  under  paragraph 
(2)(B). 

"(4)  Definitions.— In  this  subsection: 

"(A)  High  dsh  state.— The  term  'high  DSH  State'  means, 
for  a  fiscal  year,  a  State  for  which  the  State  base  allotment 
exceeds  12  percent  of  the  total  amount  of  expenditures 
made  under  the  State  plan  under  this  title  for  medical 
assistance  during  the  fiscal  year. 

"(B)  State.— The  term  'State'  means  only  the  50  States 
and  the  District  of  Columbia  but  does  not  include  any  State 
whose  entire  program  under  this  title  is  operated  under  a 
waiver  granted  under  section  1115. 

"(C)  State  base  allotment.— The  term  'State  base  allot- 
ment' means,  with  respect  to  a  State,  the  greater  of— 
"(i)  the  total  amount  of  payment  adjustments  made 
under  subsection  (c)  under  the  State  plan  during  fiscal 
year  1992  (excluding  any  such  payment  adjustments  for 
which  a  reduction  may  be  made  under  paragraph 
(l)(A)(i)),  or 
"(ii)  $1,000,000. 

The  amount  under  clause  (i)  shall  be  determined  by  the 
Secretary  and  shall  include  only  pa3niient  adjustments  de- 
scribed in  paragraph  (l)(A)(i)(I). 

"(D)  State  growth  amount.— The  term  'State  growth 
amount'  means,  with  respect  to  a  State  for  a  fiscal  year,  the 
lesser  of — 

"(i)  the  product  of  the  State  growth  factor  and  the 
State  DSH  payment  limit  for  the  previous  fiscal  year, 
or 

"(ii)  the  amount  by  which  12  percent  of  the  total 
amount  of  expenditures  made  under  the  State  plan 
under  this  title  for  medical  assistance  during  the  fiscal 
year  exceeds  the  State  DSH  allotment  for  the  previous 
fiscal  year. 

"(E)  State  growth  factor.— The  term  'State  growth 
factor'  means,  for  a  State  for  a  fiscal  year,  the  percentage 
by  which  the  expenditures  described  in  section  1903(a)  in 
the  State  in  the  fiscal  year  exceed  such  expenditures  in  the 
previous  fiscal  year.". 
(2)  Conforming  amendments. — (A)  Such  section  1923  is  fur- 
ther amended — 
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(i)  in  subsection  (a)(2)(B),  by  striking  "subsection  (c),"  and 
inserting  "subsections  (c)  and  (D,";  and 

(ii)  in  subsection  (c),  by  striking  "In  order"  and  inserting 
"Subject  to  subsection  if),  in  order". 

(B)  Section  1903(a)(1)  of  such  Act  (42  U.S.C.  1396b(a)(l))  is 
amended  by  inserting  "and  section  1923(f)"  after  "of  this  sec- 
tion". 

(c)  Limits  on  AuTHORitY  To  Restrict  DSH  Designations.—  42  USC  i396r-4. 
Subsection  (b)  of  such  section  is  amended  by  adding  at  the  end  the 

following  new  paragraph: 

"(4)  The  Secretary  may  not  restrict  a  State's  authority  to 
designate  hospitals  as  disproportionate  share  hospitals  under 
this  section.  The  previous  sentence  shall  not  be  construed  to 
affect  the  authority  of  the  Secretary  to  reduce  payments  pursu- 
ant to  section  1903(w)(l)(A)(iii)  if  the  Secretary  determines  that, 
as  a  result  of  such  designations,  there  is  in  effect  a  hold 
harmless  provision  described  in  section  1903(w)(4),". 

(d)  Study  of  DSH  Payment  Adjustments.—  42  use  i396r-4 

(1)  In  general.— The  Prospective  Payment  Assessment 
Commission  shall  conduct  a  study  concerning — 

(A)  the  feasibility  and  desirability  of  establishing  maxi- 
mum and  minimum  payment  adjustments  under  section 
1923(c)  of  the  Social  Security  Act  for  hospitals  deemed 
disproportionate  share  hospitals  under  State  medicaid 
plans,  and 

(B)  criteria  (other  than  criteria  described  in  clause  (i)  or 
(ii)  of  section  1923(f)(1)(D)  of  such  Act)  that  are  appropriate 
for  the  designation  of  disproportionate  share  hospitals 
under  section  1923  of  such  Act. 

(2)  Items  included  in  study.— The  Commission  shall  include 
in  the  study— 

(A)  a  comparison  of  the  payment  adjustments  for  hos- 
pitals made  under  such  section  and  the  additional  pay- 
ments made  under  title  XVni  of  such  Act  for  hospitals 
serving  a  significantly  disproportionate  number  of  low- 
income  patients  under  the  medicare  program;  and 

(B)  an  analysis  of  the  effect  the  establishment  of  limits  on 
such  payment  adjustments  will  have  on  the  ability  of  the 
hospitals  to  be  reimbursed  for  the  resource  costs  incurred 
by  the  hospitals  in  treating  individuals  entitled  to  medical 
assistance  under  State  medicaid  plans  and  other  low- 
income  patients. 

(3)  Report. — Not  later  than  January  1,  1994,  the  Commission 
shall  submit  a  report  on  the  study  conducted  under  paragraph 
(1)  to  the  Committee  on  Finance  of  the  Senate  and  the  Commit- 
tee on  Energy  and  Commerce  of  the  House  of  Representatives. 
Such  report  shall  include  such  recommendations  respecting  the 
designation  of  disproportionate  share  hospitals  and  the 
establishment  of  maximum  and  minimum  payment  adjust- 
ments for  such  hospitals  under  section  1923  of  the  Social  Secu- 
rity Act  as  may  be  appropriate. 

(e)  Effective  Date.— (1)  The  amendments  made  by  this  section    42  USC  1396a 
shall  take  effect  January  1,  1992. 

(2)  The  proposed  rule  promulgated  by  the  Secretary  of  Health  and 
Human  Services  on  October  31,  1991  (56  Federal  Register  56141), 
relating  to  the  standards  for  defining  disproportionate  share  hos- 
pitals under  the  medicaid  program,  shall  be  withdrawn  and  can- 
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celed.  No  part  of  such  proposed  rule  shall  be  effective  except  pursu- 
ant to  a  rule  promulgated  after  the  date  of  the  enactment  of  this  Act 
and  consistent  with  this  section  (and  the  amendments  made  by  this 
section). 

SEC.  4.  REPORTING  REQUIREMENT. 

(a)  In  General.— Section  1903(d)  of  the  Social  Security  Act  (42 
U.S.C.  1396b(d))  is  amended  by  adding  at  the  end  the  following: 
"(6)(A)  Each,  State  (as  defined  in  subsection  (w)(7)(D))  shall  include, 
in  the  first  report  submitted  under  paragraph  (1)  after  the  end  of 
each  fiscal  year,  information  related  to— 

''(i)  provider-related  donations  made  to  the  State  or  units  of 
local  government  during  such  fiscal  year,  and 

*'(ii)  health  care  related  taxes  collected  by  the  State  or  such 
units  during  such  fiscal  year. 
"(B)  Each  State  shall  include,  in  the  first  report  submitted  under 
paragraph  (1)  after  the  end  of  each  fiscal  year,  information  related 
to  the  total  amount  of  payment  adjustments  made,  and  the  amount 
of  payment  adjustments  made  to  individual  providers  (by  provider), 
under  section  1923(c)  during  such  fiscal  year.". 
42  use  1396b         (b)  EFFECTIVE  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  to  fiscal  years  ending  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  5.  INTERIM  FINAL  REGULATIONS. 

(a)  In  General.— Subject  to  subsection  (b),  the  Secretary  of  Health 
and  Human  Services  shall  issue  such  regulations  (on  an  interim 
final  or  other  basis)  as  may  be  necessary  to  implement  this  Act  and 
the  amendments  made  by  this  Act. 

(b)  Regulations  Changing  Treatment  of  Intergovernmental 
Transfers. — The  Secretary  may  not  issue  any  interim  final  regula- 
tion that  changes  the  treatment  (specified  in  section  433.45(a)  of  title 
42,  Code  of  Federal  Regulations)  of  public  funds  as  a  source  of  State 
share  of  financial  participation  under  title  XIX  of  the  Social  Secu- 
rity Act,  except  as  may  be  necessary  to  permit  the  Secretary  to  deny 
Federal  financial  participation  for  public  funds  described  in  section 
1903(w)(6)(A)  of  such  Act  (as  added  by  section  2(a)  of  this  Act)  that 
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are  derived  from  donations  or  taxes  that  would  not  othen-vise  be 
recognized  as  the  non-Federal  share  under  section  1903(w)  of  such 
Act. 

(c;  Consultation  With  States. — The  Secretary/  shall  consult  with 
the  States  before  issuing  any  regulations  under  this  Act. 

Approved  December  12,  1991. 
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November  12.  1991. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  DiNGELL,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 

REPORT 

together  with 
DISSENTING  VIEWS 

[To  accomnany  H.R.  3595] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Energ\'  and  Commerce,  to  whom  was  referred 
the  bill  (PI.R.  3595)  tc  delay  until  September  30,  1992,  the  issuance 
of  any  regulations  by  the  Secretary  of  Health  and  Human  Services 
changing  the  treatment  of  voluntary  contributions  and  provider- 
specific  taxes  by  States  as  a  source  of  a  State's  expenditures  for 
which  Federal  fmancial  participation  is  available  under  the  medic- 
aid program  and  to  maintain  the  treatment  of  intergovernmental 
transfers  as  such  a  source,  having  considered  the  same,  report  fa- 
vorably thereon  with  amendments  and  recommend  that  the  bill  as 
amended  do  pass. 
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Changes  in  Existing  Law  Made  by  the  Bill,  as  reported   26 

Dissenting  Views   29 

The  amendments  (stated  in  terms  of  the  page  and  Une  numbers 
of  the  introduced  bill)  are  as  follows: 

Page  2,  beginning  line  12,  strike  *'and  provide-specific 
taxes". 

Page  2,  strike  line  18  through  page  3,  line  2,  and  insert 
the  following: 

(2)  In  OBRA  '90,  Congress  amended  title  XIX  of  the 
Social  Security  Act  to  prohibit  the  Secretary  from  de- 
nying or  limiting  Federal  financial  participation  under 
the  medicaid  program  to  States  for  expenditures  at- 
tributable to  provider-specific  taxes,  except  that  the 
Secretary  is  permitted  to  deny  or  limit  Federal  finan- 
cial participation  if,  in  the  case  of  certain  facilities  re- 
imbursed on  a  cost  basis,  such  expenditures  are  for 
costs  attributable  to  taxes  imposed  solely  with  respect 
to  such  facilities. 
Page  3,  line  4,  insert  before  *'an  interim"  the  following: 
"(and  on  October  31,  1991,  withdrew,  canceled,  and  repub- 
lished)". 

Page  3,  beginning  line  9,  strike  '*the  limited"  and  all 
that  follows  through  ''such  revenues"  and  insert  the  fol- 
lowing: "the  Secretary's  authority  to  impose  such  restric- 
tions". 

Page  5,  line  32,  strike  "September  30"  and. insert  "Octo- 
ber 1". 

Page  6,  line  10,  strike  "Act."  and  insert  the  following: 
"Act,  including  the  treatment  of  such  funds  as  a  source  of 
State  share  of  financial  participation  under  such  title  re- 
gardless of  whether  the  public  agency  contributing  the 
funds  provides  services  under  the  State  plan  under  such 
title.". 

Page  6,  line  14,  strike  "Transaction"  and  insert  "Transi- 
tion". 

Page  7,  strike  lines  1  through  3  and  insert  the  following: 
(d)     Moratorium     on     Revisions     of  Estimated 

Amounts. — Such  section  is  further  amended  by  adding  at 

the  end  the  following  new  subsection: 
"(d)    Moratorium    on    Revisions    of  Estimated 

Amounts.— 

(1)  In  general.— In  estimating  the  amount  to  which 
a  State  will  be  entitled  for  a  quarter  under  subsections 
(a)  and  (b)  of  section  1903  of  the  Social  Security  Act 
under  section  1903(d)(1)  of  such  Act,  the  Secretary  may 
not  withhold  any  amounts  estimated  to  be  expanded 
during  the  quarter  (or  reduce  any  amount  so  estimat- 
ed pursuant  to  section  1903(d)(2)(Aj  of  such  Act)  solely 
because  the  amounts  are  attributable  to  voluntary 
contributions,  intergovernmental  transfers,  or  provid- 
er-paid taxes. 

(2)  Period  of  appucabiuty. — Paragraph  (1)  shall 
apply— 
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(A)  in  the  case  of  amounts  attributable  to  inter- 
governmental transfers  or  provider-paid  taxes, 
with  respect  to  quarters  beginning  on  or  after 
January  1,  1992,  and  ending  on  or  before  Septem- 
ber 30,  1992;  and 

(B)  in  the  case  of  amounts  attributable  to  volun- 
tary contributions,  with  respect  to  quarters  begin- 
ning on  or  after  January  1,  1992,  and  ending  on  or 
before  December  31,  1992.". 

(e)  Moratorium  on  Penalties  and  Other  Regulatory 
Actions. — Such  section  is  further  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(e)  Moratorium  on  Penalties  and  Other  Regulatory 
Actions.— 

"(a)  In  general.— The  Secretary  may  not  assess  a 
penalty  or  take  any  compliance,  disallowance,  or  other 
regulatory  action  against  a  State  under  or  pursuant  to 
title  XIX  of  the  Social  Security  Act  on  the  basis  of  the 
State's  use  of  voluntary  contributions,  intergovern- 
mental transfers,  or  taxes  (Whether  or  not  of  general 
applicability)  paid  by,  assessed  against,  or  received 
from  an  individual  or  entity  providing  medical  assist- 
ance under  the  State  plan  under  such  title  to  receive 
Federal  matching  funds  under  such  title. 

**(2)  Period  of  appucability. — Paragaraph  (1)  shall 
apply  with  respect  to  actions  taken  by  the  Secretary — 
**(A)  on  the  basis  of  a  State's  use  of  intergovern- 
mental transfers  or  taxes  during  the  period  begin- 
ning on  or  after  January  1.  1992,  and  ending  on  or 
before  September  30,  1992;  and 

''(B)  on  the  basis  of  a  State's  use  of  voluntary 
contributions  during  the  period  beginning  on  or 
after  January  1,  1992,  and  ending  on  or  before  De- 
cember 31,  1992". 

Purpose  and  Summary 

The  purpose  of  H.R.  3595  is  to  prevent  a  major  disruption  of  the 
Medicaid  program  on  January  1,  1992— a  disruption  that  would 
result  in  cuts  in  eligibility,  benefits,  and  reimbursement  in  as 
many  as  39  States.  This  crisis  has  been  precipitated  by  the  issuance 
of  a  regulation  by  the  Secretary  of  Health  and  Human  Services 
that  is  flatly  inconsistent  with  the  Medicaid  statute  and  Congres- 
sional intent.  While  the  Committee  has  every  expectation  that  the 
courts  will  strike  this  regulation  down,  it  is  uncertain  whether 
they  will  do  so  before  January  1.  The  Committee  therefore  reports 
this  legislation  to  protect  the  States  and  Medicaid  beneficiaries 
from  the  imminent  and  drastic  impact  of  the  Secretary's  illegal 
regulation. 

The  bill  would  prohibit  the  Secretary  from  implementing  any 
regulation  that  would  change  current  policy  with  respect  to  the  use 
by  the  States  of  revenues  from  voluntary  contributions,  provider- 
specific  taxes,  and  intergovernmental  transfers  to  finance  their 
share  of  the  Medicaid  program.  With  respect  to  voluntary  contribu- 
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tions  and  provider-specific  taxes,  this  moratorium  on  action  by  the 
Secretary  would  extend  from  January  1,  1992,  through  September 
30,  1992,  with  an  additional  transition  period  to  enable  States  to 
phase  out  the  use  of  voluntary  contributions  by  December  31.  1992. 
With  respect  to  intergovernmental  transfers,  this  moratorium 
would  be  permanent.  The  bill  directs  the  Secretary  to  submit  any 
legislation  he  feels  is  necessary  by  no  later  than  February  3,  1992, 
to  allow  the  Congress  sufficient  time  to  consider  and  enact  any 
changes  in  current  statutory/  policy  that  may  be  warranted. 

Background  and  Need  for  the  Legislation 
current  law 

Medicaid  is  a  Federal-State,  means-tested  entitlement  program 
that  purchases  basic  medical  care  and  long-term  care  services  on 
behalf  of  28  million  poor  people.  The  Federal  government  shares  in 
the  cost  of  Medicaid  services  through  a  variable  matching  formula. 
The  rate  at  which  the  Federal  government  matches  State  Medicaid 
expenditures  for  covered  services  currently  ranges  from  50  to  30 
percent;  States  with  lower  per  capita  incomes  receive  a  higher 
matching  rate.  The  Federal  share  of  State  expenditures  for  admin- 
istration of  the  Medicaid  program  is,  with  the  exception  of  certain 
activities,  50  percent  in  all  States.  In  the  aggregate,  according  to 
the  Congressional  Budget  Office,  the  Federal  share  of  total  Medic- 
aid spending  was  57  percent  in  Fiscal  Year  1991. 

The  issue  addressed  by  this  bill  is  a  narrow  one:  what  funds  may 
States  use  to  pay  their  share  of  Medicaid  program  expenditures 
and  received  Federal  matching  funds  (known  as  Federal  financial 
participation,  or  FFP)?  The  question  is  fundamental  to  the  oper- 
ation of  the  program.  In  order  to  receive  Federal  matching  pay- 
ments. States  must  first  spend  money  to  purchase  covered  services 
on  behalf  of  eligible  individuals  from  qualified  providers.  Fiscal 
prudence  makes  States  highly  reluctant  to  spend  money  purchas- 
ing services  unless  they  are  reasonably  certain  that  their  expendi- 
tures will  qualify  for  Federal  matching  payments. 

Current  law  sets  forth  the  rules  under  which  States  can  deter- 
mine what  funds  they  may  use  to  pay  their  share  of  Medicaid  ex- 
penditures. Under  section  1902{aj(2)  of  the  Social  Security  Act,  a 
State,  itself,  must  provide  at  least  40  percent  of  the  non-Federal 
share  of  program  spending;  up  to  60  percent  of  the  non-Federal 
share  can  come  from  localities,  so  long  as  the  State  assures  that 
State  and  Federal  Medicaid  funds  are  distributed  on  an  "equaliza- 
tion or  other  basis"  so  that  "lack  of  adequate  funds  from  local 
sources  will  not  result  in  lowering  the  amount,  duration,  scope,  or 
quality  of  care  and  services  available."  As  of  September,  1991,  four- 
teen States  required  localities  to  fund  at  least  some  portion  of  the 
non-Federal  share  of  Medicaid  expenditures. 

There  are  three  categories  of  funds  for  which  specific  rules  have 
evolved:  voluntary  contributions,  provider-specific  taxes,  and  inter- 
governmental transfers. 

Voluntary  contributions 

Current  law  with  respect  to  the  use  of  voluntary  contributions  or 
donated  funds  is  set  forth  in  KCFA  regulations  at  42  C.F.R. 
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433.45(b).  This  regulation  was  promulgated  by  the  Reagan  Adminis- 
tration in  1985  to  allow  private  donations  to  be  used  as  a  State's 
share  of  financial  participation  in  the  entire  Medicaid  program,  not 
just  training  expenditures,  as  under  previous  policy.  In  explaining 
this  change,  HCFA  stated:  "The  revision  permits  States  more  flexi- 
bility in  administering  their  programs  and  reduces  the  recordkeep- 
ing necessary  to  relate  donated  funds  exclusively  to  training  ex- 
penditures," 50  Fed.  Reg.  at  46657  (Nov.  12,  1985). 

The  1985  HCFA  rule  allows  funds  donated  from  private  sources 
to  be  considered  as  the  State's  share  in  claiming  Federal  Medicaid 
matching  funds  if  the  following  two  conditions  are  met:  (1)  the 
funds  are  "transferred  to  the  State  of  local  Medicaid  agency  and 
are  under  its  administrative  control,"  and  (2)  the  funds  "do  not 
revert  to  the  donor's  facility  or  use  unless  the  donor  is  a  non-profit 
organization,  and  the  Medicaid  agency,  of  its  own  volition,  decided 
to  use  the  donor's  facility." 

The  Secretary  is  currently  prohibited  from  issuing  any  final  reg- 
ulation changing  the  treatment  of  voluntary  contributions  prior  to 
December  31,  1991.  This  moratorium  was  first  enacted  as  section 
8431  of  the  Technical  and  Miscellaneous  Revenue  Act  of  1988  (P.L. 
100-647),  then  extended  by  section  6411(b)  of  the  Omnibus  Reconcil- 
iation Act  of  1989  (P.L.  101-239),  and  extended  again  by  section 
4701(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1990  (P.L.  101- 
508). 

According  to  HCFA,  as  of  September  15,  1991,  the  following  21 
States  use  revenues  from  provider  donations  to  help  fund  their 
Medicaid  programs:  Alabama,  California,  Florida,  Georgia,  Idaiho, 
Louisiana,  Massachusetts,  Michigan,  Mississippi,  Missouri,  Mon- 
tana, North  Carolina,  Oregon,  Pennsylvania,  Tennessee,  Texas, 
Utah,  Washington,  West  Virginia,  Wisconsin,  and  Wyoming. 

Provider-specific  taxes 

Current  law  with  respect  to  the  treatment  of  provider-specific 
taxes  was  enacted  as  section  4701(b)  of  OBRA  '90.  The  general  rule, 
codified  at  section  1902(t)  of  the  Social  Security  Act,  is  that  the  Sec- 
retary is  without  authority  to  deny  or  limit  Federal  matching  pay- 
ments to  a  State  for  Medicaid  expenditures  "attributable  to  taxes 
(whether  or  not  of  general  applicability)  imposed  with  respect  to 
the  provision  of  such  items  of  services  [i.e.,  Medicaid-covered  serv- 
ices]." In  other  words,  the  law  provides  that,  as  a  rule.  States  may 
use  revenues  from  provider-specific  taxes  to  finance  their  share  of 
Medicaid  program  spending. 

The  law  provides  one  narrow  exception  to  this  general  rule.  It  is 
codified  at  section  1903(i)(10)  of  the  Social  Security  Act.  In  cases 
where  a  hospital,  nursing  facility,  or  intermediate  care  facility  for 
the  mentally  retarded  (ICF/MR)  is  reimbursed  on  a  cost  basis,  Fed- 
eral matching  funds  are  not  available  with  respect  to  "the  costs  at- 
tributable to  taxes  imposed  by  the  State  solely  with  respect  to  hos- 
pitals or  facilities."  This  exception,  therefore,  could  apply  only  in 
those  States  which  reimburse  such  providers  on  a  cost  basis.  The 
Committee  notes  that  the  costs  that  would  not  qualify  for  Federal 
matching  payments  under  this  exception  can  readily  be  determined 
from  the  uniform  cost  reports  required  to  be  filed  by  each  hospital, 
nursing  facilitv,  or  ICF/MR  under  section  1902(a)(13)(A)  of  the  Act. 
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The  general  rule  and  this  exception  are  effective  January  1,  1991, 
but  the  Secretary  is  prohibited  from  issuing  regulations  implement- 
ing this  provision  until  after  December  31,  1991. 

According  to  HCFA,  as  of  September  15,  1991,  the  following  27 
States  use  revenues  from  provider-specific  to  help  fund  their  Medic- 
aid programs:  Alabama,  Arkansas,  California,  Colorado,  Florida, 
Hawaii,  Illinois,  Indiana,  Kentucky,  Louisiana,  Maine,  Maryland, 
Minnesota,  Mississippi,  Montana,  Nevada.  New  Hampshire,  New 
Jersey,  New  Mexico,  New  York,  North  Carolina,  Ohio,  South  Caro- 
lina, Tennessee,  Texas,  Vermont,  and  Washington. 

Current  law  with  respect  to  provider-specific  taxes  represents  a 
compromise  negotiated  during  the  consideration  of  the  conference 
agreement  on  OBRA  '90.  That  compromise,  and  the  process  by 
which  it  was  reached  in  a  House-Senate  subconference  on  Friday, 
October  26,  1990,  are  described  in  detail  in  a  letter  dated  August 
15,  1991,  to  the  Administrator  of  HCFA,  Dr.  Gail  Wilensky,  from 
the  Chairman  of  the  Subcommittee  on  Health  and  the  Environ- 
ment. That  letter  states,  in  relevant  pan: 

As  you  remember,  the  negotiations  began  at  12:30  a.m. 
and  concluded  at  7:30  a.m.  I  represented  the  House  confer- 
ees. The  Senate  conferees  were  Senators  Rockefeller, 
Pry  or,  and  Chafee.  At  the  request  of  the  Senate,  and  ^Adth 
the  concurrence  of  the  House  conferees,  you  and  members 
of  your  staff  were  allowed  to  remain  in  the  room  to  pro- 
vide technical  assistance  to  the  Senate  minority. 

Coming  into  the  conference,  the  House  position  was  (1) 
to  grant  permanent  authority  to  the  States  t-o  use  volun- 
tary donations  from  hospitals  to  finance  Medicaid  spend- 
ing under  certain  circumstances,  and  (2)  to  prohibit  the 
Secretary  from  denying  Federal  matching  pa5anents  to 
States  for  Medicaid  spending  financed  by  taxes  on  provid- 
ers. The  Senate  position  was  to  extend  the  moratorium 
barring  the  Secretary  from  issuing  final  regulations  to  dis- 
allow Medicaid  spending  based  on  voluntary  contributions 
or  provider  taxes  from  December  31,  1990,  until  September 
1,  1991. 

When  the  negotiations  reached  this  particular  issue,  the 
House  offered  to  accept  the  Senate  position  on  voluntary 
contributions,  but  to  extend  the  moratorium  until  Septem- 
ber 30,  1995,  in  exchange  for  a  Senate  agreement  to  accept 
the  House  provision  on  provider  taxes.  The  Senate  insisted 
on  its  position  on  voluntary  contributions,  citing  an  esti- 
mate by  Mr.  Scully  from  the  Office  of  Management  and 
Budget  that  extending  the  moratorium  beyond  1991  would 
cost  the  Federal  government  $1.7  billion  over  the  next  five 
years.  The  Senate  also  offered  to  accept  the  House  lan- 
guage on  provider  taxes  with  an  exception  to  exclude  pro- 
vider tsLxes  from  the  cost  base  of  providers  for  purposes  of 
establishing  Medicaid  payment  rates. 
The  House  offered  to  accept  an  extension  of  the  moratori- 
um on  repealing  the  voluntary  contributions  regulations 
until  December  31,  1991,  if  the  Senate  would  accept  the 
House  language  on  provider-specific  taxes.  The  Senate  in- 
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sisted  on  its  exception  to  the  House  language.  In  response 
to  a  request  from  House  staff  for  clarification,  you  stated 
that  the  purpose  of  this  exception  was  to  avoid  a  situation 
in  which  Federal  Medicaid  funds  were  being  used  to  pay 
hospitals,  nursing  homes,  and  other  providers  that  are  re- 
imbursed on  a  cost  basis  for  the  costs  attributable  to  the 
provider-specific  tax.  What  I  understood  this  to  mean  was, 
for  example,  if  a  State  imposed  a  licensure  fee  or  assess- 
ment on  hospitals,  and  if  the  State  paid  its  hospitals  on  a 
cost  basis,  the  Federal  Medicaid  matching  funds  would  not 
be  allowed  for  that  portion  of  the  hospital's  reimburse- 
ment attributable  to  the  fees  or  assessments. 
On  the  basis  of  your  clarification,  the  House  agreed  to  the 
compromise.  The  statutory  language,  which  was  drafted 
later  that  same  day  with  the  help  of  your  staff,  reflects 
this  understanding.  First,  there  is  the  broad  general  rule, 
taken  verbatim  from  the  House  bill,  that  the  Secretary  has 
no  authority  **to  deny  or  limit  payments  to  a  State  for  ex- 
penditures, for  medical  assistance  for  items  or  services,  at- 
tributable to  taxes  (whether  or  not  of  general  applicability) 
imposed  with  respect  to  the  provision  of  such  items  or 
services."  Then  there  is  the  exception,  based  on  your  rep- 
resentations, which  denies  Federal  Medicaid  matching 
funds  for  payments  to  hospitals  and  other  institutional 
providers  ''for  the  costs  attributable  to  taxes  imposed  by 
the  State  solely  with  respect  to  hospitals  or  facilities.*'  The 
statement  of  managers,  which  was  written  that  same  day, 
confirms  that  the  conference  agreement  "includes  the 
House  bill  with  an  amendment  to  exclude  taxes  from  a 
provider's  cost  base  for  purposes  of  Medicaid  reimburse- 
ment. 

While  the  States  were  given  until  December  31,  1991,  to  phase 
out  voluntary  contributions,  the  conferees  made  the  provider-specif- 
ic tax  provisions  effective  January  1,  1991.  Since  the  policy  with  re- 
spect to  provider-specific  taxes  had  been  codified,  and  the  exception 
so  narrowly  drawn,  there  was  no  reason  to  prohibit  the  Secretary 
from  issuing  regulations  implementing  the  new  statutory  language 
after  its  January  1,  1991,  effective  date.  However,  due  to  a  drafting 
error  in  OBRA  '90,  the  moratorium  on  the  issuance  of  regulations 
was  inadvertently  applied  to  regulations  changing  the  treatment  of 
provider-specific  taxes  as  well. 

Intergovernmental  transfers 

Under  current  law,  States  may  use  public  funds  (other  than  Fed- 
eral funds)  as  a  source  of  their  share  of  Medicaid  program  expendi- 
tures. HCFA's  current  regulation,  42  C.F.R.  section  433.45(a),  states 
that  "public  funds  may  be  considered  as  the  State's  share  in  clairn- 
ing  FFP  [Federal  financial  participation]"  if  the  following  condi- 
tions are  met.  First,  the  funds  may  not  be  Federal  funds,  or,  if  they 
are  Federal  funds,  they  must  be  "authorized  by  Federal  law  to  be 
used  to  match  other  Federal  funds."  Second,  the  funds  must  either 
be  (1)  "appropriated  directly  to  the  State  or  local  Medicaid  agency," 
(2)  "transferred  from  other  public  agencies  (including  Indian  tribes) 
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to  the  State  of  local  agency  and  under  its  administrative  control," 
or  (3)  ''certified  by  the  contributing  public  agency  as  representing 
expenditures  eligible  for  FFP." 

In  his  letter  of  August  15,  1991,  to  Dr.  Wilensky,  the  Chairman 
of  the  Subcommittee  on  Health  and  the  Environment  made  the  fol- 
lowing observation  relating  to  the  treatment  of  intergovernmental 
transfers.  This  observation  reflects  the  Committee's  understanding 
of  the  effect  of  OBRA'  '90  on  intergovernmental  transfers:  "The 
notion  of  barring  these  long-standing,  widely-used  transfer  arrange- 
ments was  never  raised  by  you  any  of  your  staff  in  the  OBRA  "90 
Medicaid  subconference  or  in  the  drafting  sessions  thereafter.  I  can 
assure  you  that  none  of  the  House  conferees  had  any  understand- 
ing that  our  compromise  on  the  issue  of  voluntary  contributions  or 
provider  taxes  would  be  construed  by  HCFA  as  authorization  to 
terminate  these  transfers  of  public,  non-Federal  funds.  Had  the 
issued  been  raised,  we  would  have  vigorously  opposed  any  change 
in  current  policy  or  practice." 

THE  SEPTEMBER  12,  1991  REGULATION 

On  September  12,  1991,  the  Secretary  published  an  interim  final 
rule  "with  comment"  that  radically  alters  the  treatment  of  reve- 
nues from  voluntary  contributions,  provider-specific  taxes,  and 
intergovernmental  transfers  as  the  State  share  of  Medicaid  spend- 
ing '  56  Fed.  Reg.  46380).  The  rule  applies  to  State  Medicaid  expend- 
itures incurred  on  or  after  January  1,  1992. 

With  respect  to  voluntary  contributions,  the  regulation  requires 
that,  in  calculating  Federal  matching  funds,  there  be  excluded 
from  State  expenditures  the  amount  of  any  revenue  to  a  State  re- 
sulting from  either  donations  or  other  voluntary  payments  made  to 
the  State,  county,  or  any  other  government  instrumentality,  by  or 
on  behalf  of  health  care  providers. 

With  respect  to  provider-specific  taxes,  the  regulation  provides 
that  Federal  matching  funds  are  not  available  for  that  portion  of 
States'  repayment  applicable  to  the  Medicaid  program  to  facilities 
for  costs  attributable  to  a  provider-specific  tax  (i.e.,  a  tax  paid  by  a 
provider  and  imposed  solely  with  respect  to  hospitals,  nursing  fa- 
cilities, or  intermediate  care  facilities  for  the  mentally  retarded). 
Under  the  rule,  a  provider  is  considered  to  be  reimbursed  for  the 
costs  attributable  to  the  tax  not  just  when  a  cost-reimbursed  pro- 
vider includes  the  cost  of  the  tax  on  its  cost  report,  but  whenever 
there  is  "linkage"  between  payment  to  the  provider  and  the  tax 
program  (i.e.,  where  the  payment  is  "significantly  is  correlated"  to 
the  tax,  the  provider  is  "held  harmless,"  or  the  increase  in  provid- 
er payments  "integrally  is  related"  to  the  tax  program). 

With  respect  to  intergovernmental  transfers,  the  regulation  re- 
peals the  current  regulatory  authority  (42  C.F.R.  433.45(a))  for  use 
of  public  funds  as  the  State  share  of  Medicaid  expenditures.  When- 
ever public  funds  are  transferred  to  the  State  Medicaid  agency 
from  a  State  or  local  agency  that  is  (or  has  an  ownership  interest 
in)  a  health  care  provider,  the  funds  would  be  treated  as  either  do- 
nations or  provider-specific  taxes  and  therefore  be  disallowed  for 
purposes  of  receiving  Federal  Medicaid  matching  funds. 
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SUBCOMMITTEE  OVERSIGHT  HEARINGS 

Neither  the  preamble  to  the  September  12  regulation  nor  the 
text  itself  identified  (1)  which  States  were  using  revenues  from  pro- 
vider-specific taxes  or  intergovernmental  transfers  as  their  share  of 
Medicaid  expenditures,  (2)  which  of  those  arrangements  would  or 
would  not  be  subject  to  disallowance  of  Federal  matching  funds  as 
of  January  1,  1992,  and  (3)  what  changes  these  States  should  make 
in  their  programs  to  bring  themselves  into  compliance  with 
HCFA's  interpretation  of  the  law.  The  absence  of  this  basic  infor- 
mation, combined  with  the  broad,  ambiguous  scope  of  the  regula- 
tion itself,  prompted  the  Subcommittee  on  Health  and  the  Environ- 
ment to  hold  two  oversight  hearings. 

The  first  of  these  was  scheduled  for  September  30,  1991 — more 
than  two  weeks  after  the  publication  of  the  rule,  and  just  three 
months  before  its  effective  date.  The  Administrator  of  HCFA,  Dr. 
Wilensky,  was  invited  to  testify  and  explain  the  impact  of  the  regu- 
lation on  the  States.  She  declined  to  appear,  saying  she  was  not 
prepared  to  discuss  the  impact  of  the  regulation  at  that  time,  and 
promised  instead  to  appear  before  the  Subcommittee  on  October  16. 
The  Subcommittee  proceeded  with  its  hearing  on  September  30, 
taking  testimony  from  Governors  and  State  officials. 

In  the  preamble  to  the  September  12  regulation,  the  Department 
wrote,  "It  is  difficult  to  anticipate  precisely  what  action  States  will 
take  as  a  result  of  this  interim  final  rule."  The  witnesses  at  the 
Subcommittee's  September  30  hearing  had  no  similar  difficulty. 
The  Governor  of  Kentucky,  the  Honorable  Wallace  G.  .Wilkinson, 
testified  that  the  regulation  would  require  his  State,  which  funds 
about  30  percent  of  its  share  of  Medicaid  from  Provider-specific 
taxes,  to  make  "dangerous''  reductions  in  eligibility,  benefits,  and 
reimbursement,  including  the  termination  of  coverage  to  16,000 
low-income  pregnant  women,  and  infants.  The  Governor  of  Oklaho- 
ma, the  Honorable  David  Walters,  testified  that  in  his  State,  which 
relies  on  intergovernmental  transfers  to  fund  16  percent  of  its 
share  of  the  program,  the  regulation  could  result  in  the  elimina- 
tion of  immunizations  to  10,000  low-income  children,  the  loss  of 
access  to  prenatal  care  by  1,000  low-income  pregnant  women,  and 
the  eviction  of  up  to  9,000  elderly  individuals  from  nursing  homes. 

On  October  16,  1991,  the  Subcommittee  on  Health  and  the  Envi- 
ronment held  a  second  oversight  hearing  on  this  subject  at  which 
Dr.  Wilensky,  the  HCFA  Administrator,  testified  on  behalf  of  the 
Administration.  As  part  of  her  testimony,  she  candidly  acknowl- 
edged that  "our  rulemaking  is  disruptive  and  controversial."  But 
she  was  unable  to  explain  the  scope  of  the  disruption  with  any  pre- 
cision. The  Subcommittee  questioned  her  with  regard  to  each  of  the 
following  States,  all  of  which  currently  rely  on  provider-specific 
taxes:  Alabama,  Arkansas,  Florida,  Illinois,  Indiana,  Kentucky, 
Maine,  Minnesota,  Mississippi,  Montana,  Nevada,  New  Hampshire, 
New  Jersey,  New  York,  Ohio,  South  Carolina,  Tennessee,  Vermont, 
Washington,  and  Wisconsin.  In  each  case,  she  was  asked,  under  the 
Administration's  interpretation  of  its  own  regulation,  (1)  whether 
the  State  would  be  able  to  continue  using  revenues  from  its  provid- 
er-specific taxes  to  draw  down  Federal  matching  funds  after  Janu- 
ary 1,  1992,  (2)  if  not,  how  much  HCFA  would  disallow,  and  (3)  how 
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the  State  could  restructure  its  provider  tax  in  order  to  qualify  the 
revenues  for  Federal  matching  funds  after  January  1.  In  each  case, 
Dr.  Wilensky  was  unable  to  give  a  definitive  answer.  She  did,  how- 
ever, promise  to  issue  a  ''clarification"  that  "will  correct"  several 
deficiencies  in  the  September  12  version  of  the  regulation. 

THE  OCTOBER  31,  1991  "CLARIFICATION" 

On  October  31,  1991,  the  Secretary  withdrew  and  canceled  the  in- 
terim final  rule  of  September  12,  1991,  and  published  an  interim 
final  rule  "with  comment"  (56  Fed.  Reg.  56132).  The  October  31 
regulation,  like  the  September  12  version,  is  effective  January  1, 
1992— just  two  months  after  its  publication. 

With  respect  to  voluntary  contributions,  the  October  31  regula- 
tion provides  that  the  amount  of  any  donations  made  to  a  State,  a 
county,  or  any  other  governmental  instrumentality  by  or  on  behalf 
of  health  care  providers  will  be  subtracted  from  State  expenditures 
for  purposes  of  calculating  the  amount  of  Federal  Medicaid  match- 
ing funds. 

With  respect  to  provider-specific  taxes,  the  October  31  regulation 
states  that,  if  any  level  of  State  government  imposes  a  provider- 
specific  tax,  and  if  any  level  of  State  government  reimburses  the 
providers  subject  to  the  tax  for  costs  attributable  to  the  tax  im- 
posed (i.e.,  whenever  there  is  "linkage"  between  the  pajmient  to 
the  provider  and  the  tax  program).  State  expenditures  will  be  disal- 
lowed for  purposes  of  calculating  Federal  matching  payments.  The 
specific  amount  disallowed  will  be  the  lesser  of  (1)  the  total  amount 
of  the  provider-specific  tax  paid  by  the  provider,*  or  (2)  the  amount 
of  Medicaid  payment  received  by  the  provider  attributable  to  such 
taxes.  Provider-specific  taxes  are  defined  as  taxes  imposed  solely 
with  respect  to  hospitals,  nursing  facilities,  or  ICFs/MR. 

With  respect  to  intergovernmental  transfers,  the  October  31  reg- 
ulation provides  that  public  funds  may  be  included  in  the  State's 
share  of  Medicaid  spending  for  purposes  of  calculating  Federal 
matching  payments  if  the  same  conditions  are  met  as  under  cur- 
rent law.  That  is,  the  funds  are  not  Federal  funds  (or  if  Federal, 
are  authorized  for  this  purpose),  and  they  are  either  (1)  appropri- 
ated directly  to  the  State  or  local  Medicaid  agency,  (2)  transferred 
from  other  public  agencies  to  the  State  or  local  agency  and  under 
its  administrative  control,  or  (30  certified  by  the  contributing 
public  agency  as  representing  expenditures  eligible  for  Federal 
matching.  In  addition,  the  October  31  rule  adds  a  new  requirement: 
the  public  funds  may  be  included  in  the  State's  share  only  if  they 
are  not  "generated  through  a  provider-specific  tax  or  a  donation." 

As  noted  above,  the  October  31  regulation  is  effective  January  1, 
1992.  However,  the  regulation  contains  a  provision  allowing  the 
Secretary  to  grant  States  what  amounts  to  a  6-month  reprieve  from 
the  disallowance  of  Federal  Medicaid  matching  funds  on  a  case-by- 
case  basis.  In  order  to  qualify  for  this  reprieve,  a  State  must  have 
had  in  effect,  as  of  September  12,  provider-specific  tax  or  donation 
arrangements,  and  it  must  agree  in  writing  to  eliminate  the  use  of 
provider-specific  tax  or  donations  for  the  State  share  of  Medicaid 
expenditures  by  July  1,  1992.  If  HCFA  grants  the  State's  applica- 
tion for  a  reprieve,  and  if  the  State  takes  the  necessary  legislative 
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or  administrative  steps  to  eliminate  the  use  of  provider-specific 
taxes  or  donations  by  July  1,  then  the  State  will  not  be  subject  to 
disallowance  of  Federal  matching  funds  during  the  first  6  months 
of  1992.  However,  if  the  State  fails  to  eliminate  donations  and  pro- 
vider-specific taxes  by  that  date,  it  will  be  subject  to  a  disallowance 
of  Federal  matching  funds  retroactive  to  January  1,  1992. 

As  with  the  September  12  rule,  neither  the  preamble  nor  the 
text  of  the  October  31  "clarification"  sets  forth  any  information  re- 
garding the  impact  of  this  regulation  on  those  States  that  currently 
rely  on  revenues  from  provider  taxes  or  intergovernmental  trans- 
fers to  help  pay  their  share  of  the  Medicaid  program.  This  silence 
is  particularly  troubling  in  light  of  the  strenuous  efforts  of  the  Sub- 
committee on  Health  and  the  Environment  to  obtain  this  basic  in- 
formation from  HCFA  through  not  one  but  two  oversight  hearings. 

Based  on  information  describing  state  provider  tax  arrangements 
provided  to  the  Committee  by  the  American  Public  Welfare  Asso- 
ciation and  the  Committee's  analysis  of  the  regulation,  it  appears 
that  every  State  that  currently  uses  revenues  from  provider-specif- 
ic taxes  would  be  subject  to  a  disallowance  of  Federal  funds  under 
the  October  31  rule,  irrespective  of  whether  they  pay  their  provid- 
ers on  a  cost  basis.  The  only  question  is  the  amount  of  the  disallow- 
ance. 

In  short,  it  appears  that  the  Secretary  has  attempted  by  regula- 
tion to  convert  the  statutory  provision  enacted  in  OBRA  90  from  a 
general  authorization  for  States  to  use  the  revenues  from  provider- 
specific  taxes  into  a  broad  prohibition  against  the  use  of  provider- 
tax  revenues.  The  only  type  of  hospital-specific  tax  that  would  not 
be  subject  to  any  disallowance  under  this  regulation  is  a  tax  under 
which  the  hospitals  subject  to  the  tax  received  absolutely  no  Medic- 
aid payments,  and  those  receiving  Medicaid  reimbursements  paid 
absolutely  no  tax.  This  result  is  compelled  by  the  logic  of  the  regu- 
lation's "lesser  of  rule:  only  if  either  (1)  the  amount  of  the  tax 
paid  or  (2)  the  amount  of  the  payment  received  is  zero  in  the  case 
of  every  hospital  in  the  State  will  the  amount  of  the  State  expendi- 
tures disallowed  be  zero. 

There  is  nothing  in  the  statutory  language  enacted  in  OBRA  '90 
or  elsewhere  in  the  Title  XIX  of  the  Social  Security  Act  which  con- 
templates, much  less  authorizes,  such  an  illogical  and  patently  im- 
practical result.  Nor  is  this  result  in  any  way  related  to  what  is 
stated  in  the  statute:  a  general  rule  authorizing  provider-specific 
taxes,  and  a  narrow  exception  for  institutional  providers  paid  on  a 
cost  basis.  Had  the  Congress  intended  to  limit  States  to  the  use  of 
revenues  from  the  singular  type  of  tax  arrangement  permitted 
under  this  regulation,  it  would  have  likely  have  said  so  by  leaving 
section  1902(t)  of  the  Social  Security  Act  intact  and  by  drafting  the 
exception  at  section  1903(1X10)  to  read  as  follows: 

(i)  [Federal  Medicaid  matching  payments  shall  not  be 
made] — 

(10)  with  respect  to  any  calendar  quarter  beginning  on 
or  after  July  1,  1992,  for  (A)  any  amounts  expended  for 
medical  assistance  for  care  or  services  furnished  by  a  hos- 
pital, nursing  facility,  or  intermediate  care  facility  for  the 
mentally  retarded  that  are  directly  or  indirectly  attributa- 
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ble  to  any  taxes  imposed  solely  upon  such  hospital  or  facil- 
ity by  the  State  or  local  government,  or  (B)  the  total 
amount  of  such  taxes  are  by  such  hospital,  nursing  facility, 
or  intermediate  care  facility  for  the  mentaLy  retarded, 
whichever  is  lesser. 

While  the  October  31  regulation  lacks  any  statutory  basis,  unless 
the  Secretary  is  prohibited  from  implementing  it,  the  consequences 
for  program  beneficiaries  will  be  drastic.  Perhaps  nowhere  will  the 
effects  of  this  regulation  be  more  keenly  felt  than  in  Alabama,  20 
percent  of  those  citizens  live  below  the  Federal  poverty  level,  and 
40  percent  of  whose  share  of  Medicaid  spending  derives  from  pro- 
vider-specific tax  revenues.  According  to  a  complaint  for  declara- 
tory and  injunctive  relief  filed  by  the  State's  Attorney  General  on 
November  5,  the  October  31  rule^  by  forcing  the  State  to  reduce  its 
annual  Medicaid  expenditures  by  S800  million,  "will  virtually  de- 
strov  the  Medicaid  program  in  Alabama.  Alabama  v.  Sullivan,  No. 
91-V-i343-N  (M.D.  Ala.,  filed  Nov.  5,  1991).  The  Attorney  General 
alleges  that,  if  the  October  31  rule  is  not  enjoined,  Alabama  will  (1) 
eliminate  the  entire  Medicaid  pharmaceutical  coverage  program;" 
(2)  lower  the  income  threshold  for  nursing  home  residents  from 
$1,221  to  ?300  per  month,  resulting  in  the  termination  of  coverage 
for  9,929  current  eligibles;  (3)  reduce  from  14  to  10  the  number  of 
covered  inpatient  hospital  days  per  year;  (4)  reduce  reimbursement 
levels  to  hospitals  and  nursing  facilities,  forcing  "several"  rural 
hospitals  to  close  due  to  reimbursement  shortfalls,  and  (5)  no 
longer  be  able  to  sustain  the  advances  it  has  made  in  providing 
access  to  care  for  pregnant  women  and  infants,  resulting  in  "a 
rapid  rise  in  [infant]  mortality." 

These  outcomes  are  precisely  what  this  Committee— and  the  Con- 
gress—attempted to  avoid  in  OBRA  '90  by  authorizing  States  to  use 
revenues  from  provider-specific  taxes  to  fund  their  share  of  Medic- 
aid expenditures.  It  is  particularly  ironic  that  Alabama  should  run 
afoul  of  the  October  31  regulation,  because  it  is  one  of  the  States 
that  had  been  relying  on  provider  donations  since  1987,  and,  after 
the  passage  of  OBRA  '90,  ended  its  provider  donation  program  and 
enacted  provider-specific  taxes. 

But  perhaps  the  most  extraordinary  aspect  of  this  regulation  is 
the  provision  for  a  6-month  reprieve  from  the  disallowance  of  Fed- 
eral Medicaid  matching  funds  for  States  which  agree  to  end  their 
reliance  on  voluntary  contributions  or  provider-specific  taxes  by 
July  1,  1992.  The  Committee  can  certainly  understand  the  political 
logic  of  this  reprieve.  The  January  1,  1992  effective  date  falls  right 
in  the  middle  of  most  State  fiscal  years,  threatening  severe  disrup- 
tion to  those  State  budgets  that  had  assumed  the  availability  of  the 
Federal  matching  funds.  To  avoid  forcing  States  to  call  special  ses- 
sions of  their  legislatures  to  deal  with  this  budgetary  crisis,  and  to 
defuse  political  opposition  to  the  October  31  regulation  itself,  the 
Secretary  has  decided  to  offer  States  an  additional  6  months  of 
Federal  Medicaid  funds — so  long  as  they  agree  to  desist  from  fund- 
ing their  share  of  the  program  through  donations  or  provider-spe- 
cific taxes.  In  effect,  this  extraordinary  provision  of  the  regulation 
gives  a  6-month  reprieve  to  States  which  accede  to  the  Administra- 
tion's illegal  interpretation  of  the  statute. 
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What  this  regulatory  reprieve  has  in  political  logic,  it  lacks  in 
statutory  authority.  There  is  nothing  in  either  the  statutory  lan- 
guage of  OBRA  90  or  the  rest  of  the  Social  Security  Act  that  sug- 
gests, must  less  authorizes,  the  Secretary  to  waive  this  effective 
date  on  a  case-by-case  basis.  The  Committee  sees  no  need  for  any 
such  authority,  since,  under  a  proper  interpretation  of  the  statute, 
all  States  were  allowed  (with  one  narrow  exception)  to  use  reve- 
nues from  provider-specific  taxes  as  their  share  of  Medicaid  ex- 
penditures as  of  January  1,  1991,  and  all  States  were  given  until 
January  1,  1992,  to  end  their  reliance  on  voluntary  contributions. 
The  Committee  is  extremely  concerned  that  the  6-month  reprieve 
provisions  in  the  October  31  regulation  pose  a  dangerous  precedent 
for  the  integrity  of  the  Medicaid  program  by  establishing  a  process 
under  which  the  Administration  has  authorized  itself  to  condition 
receipt  of  Federal  matching  funds  to  States  on  agreements  to  for- 
sake options  specifically  allowed  by  statute. 

Section-by-Section  Analysis  and  Discussion 
findings;  purposes  (section  2) 

The  Committee  bill  sets  forth  the  following  findings: 

(1)  In  the  Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA 
'90),  Congress  extended  until  December  31,  1991,  a  moratorium 
prohibiting  the  Secretary  from  changing  the  treatment  of  vol- 
untary contributions  as  a  source  of  a  State's  share  of  Medicaid 
spending.  Congress  expressed  no  intention  to  change  the  treat- 
ment of  intergovernmental  transfers  as  such  as  source. 

(2)  In  OBRA  '90,  Congress  amended  the  Medicaid  statute  to 
prohibit  the  Secretary  from  denying  or  limiting  Federal  match- 
ing funds  to  States  for  expenditures  attributable  to  provider- 
specific  taxes,  with  one  exception.  The  Secretary  is  permitted 
to  deny  or  limit  Federal  funds  if,  in  the  case  of  certain  facili- 
ties reimbursed  on  a  cost  basis,  the  expenditures  are  attributa- 
ble to  taxes  imposed  solely  with  respect  to  such  facilities. 

(3)  On  September  12,  the  Secretary  published,  and  then  on 
October  31,  1991,  cancelled,  withdrew,  and  republished  an  in- 
terim final  regulation  that  purports  to  implement  section  4701 
of  OBRA  '90.  This  regulation  would  impose  restrictions  on  the 
use  of  State  revenues  attributable  to  provider-specific  taxes 
that  go  far  beyond  the  Secretary's  authority  to  impose  such  re- 
strictions. It  may  have  the  effect  of  denying  Federal  matching 
payments  for  expenditures  that  are  attributable  to  intergov- 
ernmental transfers,  an  outcome  that  was  never  intended  by 
Congress  when  it  enacted  OBRA  '90.  Finally,  it  does  not  pro- 
vide adequate  guidance  to  States  as  to  what  specific  types  of 
provider-specific  taxes  may  be  used  as  a  source  of  the  State 
share. 

(4)  The  Secretary  intends  to  republish  this  regulation  as  a 
final  regulation  on  or  about  January  1,  1992,  effective  as  of  the 
date  of  republication.  States  enacted  budgets  for  State  fiscal 
years  which  began  before  the  date  of  publication  of  the  interim 
final  regulation,  in  anticipation  of  an  appropriate  interpreta- 
tion of  the  provisions  of  OBRA  '90, 
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(5)  Because  of  the  unanticipated  fiscal  impact  of  such  a  regu- 
lation in  the  middle  of  State  fiscal  years,  many  States  will  be 
required  to  enact  emergency  legislation  or  to  take  other  emer- 
gency measures,  including  reductions  in  eligibility,  benefits,  or 
reimbursement  under  their  Medicaid  plans,  in  order  to  contin- 
ue to  assure  that  previously  enacted  State  budgets  remain  bal- 
anced. 

(6)  The  Federal  government  should  not  take  unilateral  ad- 
ministrative actions  that  have  the  practical  effect  of  prohibit- 
ing States  from  using  State  and  local  taxes  to  pay  for  covered 
services  on  behalf  of  eligible  individuals  under  the  Medicaid 
program. 

The  Committee  bill  has  the  following  purposes: 

(1)  to  delay  the  issuance  of  regulations  changing  the  treat- 
ment of  voluntary  contributions  and  provider-specific  taxes  in 
order  (A)  to  avoid  disruptions  in  State  budgets  during  the 
middle  of  State  fiscal  years  and  (B)  to  provide  the  Secretary 
with  additional  time  to  issue  regulations  that  conform  to 
OBRA  '90; 

(2)  to  maintain  current  regulations  at  42  C.F.R.  433.45  that 
permit  Federal  financial  participation  for  intergovernmental 
transfers;  and 

(3)  to  provide  Congress  with  information  in  order  to  enact 
legislation  to  maintain  Federal  financial  participation  for  State 
revenues  generated  by  legitimate  voluntary  contributions. 

USE  OF  VOLUNTARY  CONTRIBUTIONS,  PROVIDER-SPECIFIC  TAXES,  AND 
INTERGOVERNMENTAL  TRANSFERS  BY  STATES  TO  RECEIVE  FEDERAL 
MATCHING  FUNDS  UNDER  MEDICAID  (SECTION  3) 

(a)  Delay  in  changes  in  regulations  concerning  voluntary  contribu- 
tions and  provider-specific  taxes 

The  Committee  bill  would  prohibit  the  Secretary  from  issuing 
any  regulation  (final,  interim  final,  proposed,  or  otherwise)  prior  to 
September  30,  1992,  changing  the  treatment  of  voluntary  contribu- 
tions or  provider-paid  taxes  utilized  by  States  to  receive  Federal 
matching  funds  under  title  XIX  of  the  Social  Security  Act. 

The  Committee  emphasizes  that  the  moratorium  would  apply  to 
voluntary  contributions  used  to  pay  for  expenditures  for  Medicaid 
administrative  activities,  as  well  as  to  expenditures  for  covered 
services.  These  administrative  activities  include  general  eligibility 
determination  activities,  "outstationed"  eligibility  determination 
activities  for  low-income  pregnant  women  and  children  under  sec- 
tion 1902(a)(55)  of  the  Social  Security  Act,  and  program  manage- 
ment activities  such  as  the  recruitment  and  training  of  new  clini- 
cians to  deliver  early  and  periodic  screening,  diagnostic,  and  treat- 
ment (EPSDT)  services.  The  Committee  notes  that  States  common- 
ly rely  on  funds  donated  by  public  and  private  nonprofit  providers 
to  support  enrollment  and  eligibility  determination  activities  on  an 
"outstationed"  basis  at  hospitals,  maternal  and  child  health  clinics. 
Federally  qualified  health  centers,  and  other  sites  at  which  low- 
income  people  obtain  health  care.  The  Committee  bill  moratorium 
would  protect  contributions  for  these  purposes  from  the  disallow- 
ance of  Medicaid  matching  funds. 
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(b)  Maintaining  treatment  of  intergovernmental  transfers 

The  Committee  bill  would  prohibit  the  Secretary  from  issuing 
any  regulation  that  changes  the  treatment  (specified  in  42  C.F.K. 
433.45(a))  of  public  funds  as  a  source  of  State  share  of  fmanciai  par- 
ticipation under  title  XIX  of  the  Social  Security  Act.  This  prohibi- 
tion is  permanent.  It  would  apply  to  all  public  funds  used  as  a 
source  of  the  State  share,  regardless  of  whether  the  public  agency 
contributing  the  funds  is  a  health  care  provider  delivering  services 
under  the  State's  Medicaid  program. 

The  Committee  stresses  that,  under  this  bill,  intergovernmental 
transfers  that  are  not  subject  to  disallowance  of  Federal  matching 
funds  include  any  public  funds  received  by  the  State  Medicaid 
agency  from  public  entities  or  local  units  of  government  that  func- 
tion as  health  care  providers,  including  State  or  local  health  agen- 
cies, counties  that  operate  hospitals  or  public  health  departments, 
public  hospital  districts,  school  districts  that  operate  their  own 
school  health  programs,  State  institutions  for  individuals  with 
mental  retardation,'  State  residential  treatment  programs  for  chil- 
dren with  severe  education-related  disabilities.  So  long  as  the 
transfer  of  public  funds  (for  either  covered  services  or  administra- 
tive activities)  is  made  by  or  through  a  general  or  special  purpose 
unit  of  State  or  local  government,  the  transfer  is  protected  under 
the  current  regulation  and  under  the  moratorium  on  changes  in 
that  regulation,  regardless  of  whether  the  unit  of  government  is 
also  a  health  care  provider. 

For  example,  a  hospital  district  may  transfer  or  certify  to  the 
State  Medicaid  agency  a  portion  of  its  revenues,  which  may  be  col- 
lected by  the  district's  facilities  as  payment  for  services  rendered, 
or  through  its  special  taxing  authority.  The  district  may  transfer 
*'hard"  dollars,  or  may  simply  certify  to  the  State  that  funds  have 
been  expended.  The  expenditures  may  be  for  covered  services  pro- 
vided to  Medicaid  eiigibles,  or  for  administrative  expenditures  re- 
lating to  eligibility  determinations  for  hospital  patients.  The  trans- 
fer or  certification  may  be  made  by  the  hospitals  themselves,  or  by 
the  district  governing  body.  The  agency  making  or  certifying  the 
transfer  may  itself  be  certified  by  the  State  agency  as  a  qualified 
Medicaid  provider.  The  transfer  or  certification  may  be  mandated 
by  State  law,  or  may  be  undertaken  by  the  district  on  a  voluntary 
basis.  In  any  of  these  circumstances,  the  transfer  or  certification  of 
public  funds  is  protected  under  both  the  current  regulation  and  the 
Committee  bill  moratorium  from  the  denial  or  limitation  of  Feder- 
al matching  funds. 

In  its  discussion  of  intergovernmental  transfers  in  the  preamble 
to  the  October  31  regulation,  HCFA  states,  "we  are  concerned  that 
this  may  be  an  area  of  potential  abuse  and  States  should  be  on 
notice  that  this  may  be  the  subject  of  further  review  to  assure  that 
States  maintain  their  appropriate  shares  of  Medicaid  financing" 
(56  Fed.  Reg.  at  56136).  The  Committee  wishes  to  remind  the  HCFA 
of  the  lack  of  statutory  authority  for  such  actions.  Also,  the  mora- 
torium in  the  Committee  bill  is  permanent  and  applies  to  all  public 
funds  used  as  a  source  of  the  State  share  of  Medicaid  expenditures, 
including  those  from  public  entities  or  units  of  government  that 
are  also  health  care  providers  that  participate  in  Medicaid.  If  the 
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Secretary  believes  that  any  change  in  current  statutory  policy  is 
warranted,  he  should  present  his  legislative  recommendations  to 
this  Committee  and  to  the  Congress.  Under  current  law,  he  is  with- 
out authority  to  make  any  changes  in  current  policy  or  practice 
through  regulation  or  administrative  procedures.  The  committee 
bill  makes  this  explicit. 

(c)  Transition  for  voluntary  contributions 

The  Committee  bill  provides  that  any  regulation  that  changes 
the  treatment  of  voluntary  contributions  utilized  by  States  to  re- 
ceive Federal  Medicaid  matching  funds  shall  not  apply  to  volun- 
tary contributions  made  before  January  1,  1993.  The  Committee  as- 
sumes that,  when  the  moratorium  imposed  by  the  bill  expires,  the 
Secretary  is  likely  to  issue  regulations  that  ultimately  eliminate,  or 
severely  restrict,  the  use  of  voluntary  contributions  as  a  source  of 
State  share.  In  order  to  avoid  program  disruption,  the  bill  would 
give  those  States  that  during  during  FY  1991  relied  on  revenues 
from  provider  donations  and  other  voluntary  contributions  the  ben- 
efit of  an  additional  calendar  quarter  to  transition  to  other  funding 
sources,  such  as  provider-specific  taxes.  The  amount  of  Federal 
matching  payments  during  FY  1993  that  results  from  the  State's 
use  of  voluntary  contributions  during  the  calendar  quarter  ending 
December  31,  1993,  may  not  exceed  the  amount  of  Federal  match- 
ing funds  received  by  that  State  during  the  four  quarters  of  FY 
1991  that  resulted  from  the  State's  use  of  voluntary  contributions. 

(d)  Moratorium  on  revision  of  estimated  amounts 

The  purpose  of  the  Committee  bill  is  to  protect  the  flexibility 
that  States  have  under  current  law  to  use  revenues  from  voluntary 
contributions,  provider-specific  taxes,  and  intergovernmental  trans- 
fers as  the  State  share  of  Medicaid  spending.  The  moratorium  on 
implementation  of  any  regulation  changing  the  current  treatment 
of  these  financing  methods  should  accomplish  that  purpose.  Howev- 
er, to  ensure  that  the  Secretary  does  not  do  indirectly  what  he  is 
prohibited  from  doing  by  regulation,  the  Committee  bill  would  also 
prohibit  the  Secretary  from  using  administrative  mechanisms,  such 
as  the  estimation  and  disallowance  processes,  to  effectively  prevent 
the  States  from  using  revenues  from  voluntary  contributions,  pro- 
vider-specific taxes,  and  intergovernmental  transfers  to  help  pay 
for  their  Medicaid  programs. 

The  Committee  regrets  the  apparent  necessity  of  legislating  pro- 
hibitions on  Administration  actions  which,  under  any  reasonable 
reading  of  the  current  statute  or  section  3(a)  of  the  bill,  would  be 
unnecessary.  It  is  only  the  Secretary's  disregard  of  the  statute  that 
gives  rise  to  the  Committee's  concern.  Moreover,  the  inclusion  in 
the  Committee  bill  of  the  moratoria  on  revisions  of  estimated 
amounts  and  on  penalties  should  not  be  construed  as  an  acknowl- 
edgment that  the  Secretary  has  authority  not  granted  by  the  stat- 
ute, but  rather  as  a  concern,  based  on  Secretarial  action  to  date, 
that  the  Department  may  divine  such  authority  to  the  detriment  of 
the  States  and  program  beneficiaries. 

The  estimation  process  is  one  administrative  route  that  HCFA 
might  choose  to  use  to  circumvent  the  regulatory  moratorium  if  it 
intends  to  continue  disregarding  the  will  of  the  Congress.  Under 
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current  law,  each  State  submits,  on  a  quarterly  basis,  an  estimate 
of  the  expenditures  it  expects  to  make  on  the  Medicaid  program. 
Based  upon  the  State's  report,  HCFA  then  makes  an  estimate  of 
the  Federal  financial  participation  to  which  the  State  is  entitled 
for  the  quarter  involved  and  issues  a  grant  award  to  cover  its  esti- 
mate of  the  level  of  State  expenditures. 

The  Committee  bill  would  prohibit  the  Secretary  from  reducing 
the  quarterly  expenditure  estimates  submitted  by  the  States  or 
from  withholding  amounts  paid  in  quarterly  grants  to  the  States 
solely  because  the  estimated  expenditures  would  be  paid  for  with 
revenues  derived  from  voluntary  contributions,  provider-specific 
taxes,  or  intergovernmental  transfers.  In  the  case  of  amounts  at- 
tributable to  contributions  or  taxes,  this  prohibition  would  apply 
with  respect  to  the  calendar  quarters  beginning  January  1,  1992, 
and  ending  September  30,  1992;  in  the  case  of  amounts  attributable 
to  voluntary  contributions,  with  respect  to  calendar  quarters  begin- 
ning January  1,  1992,  and  ending  December  31,  1992. 

This  is  not  an  academic  issue.  The  Committee  is  informed  that 
HCFA  has  already  notified  at  least  two  States  that  their  annual 
grant  awards  for  FY  92  will  be  reduced  by  the  amounts  KCFA  be- 
lieves are  attributable  to  revenues  from  their  provider-specific  tax 
arrangements  until  HCFA  can  satisfy  itself  that  the  arrangements 
are  consistent  with  its  new,  unimplemented  regulation.  The  Com- 
mittee is  troubled  by  these  reports,  and  stresses  that  such  manipu- 
lation of  the  estimation  process  is  not  authorized  by  current  law 
and  is  impermissible  under  the  moratorium  established  by  the  bill. 

(e)  Moratorium  on  penalties  and  other  regulatory  actions 

The  disallowance  process  is  another  administrative  route  that 
the  Secretary  might  choose  to  use  to  circumvent  the  regulatory 
moratorium.  Under  current  law,  after  each  quarter,  each  State  files 
a  report  of  its  actual  Medicaid  expenditures.  These  reports  are  re- 
viewed by  HCFA  for  compliance  with  Federal  requirements  under 
the  Medicaid  statute  and  regulations.  The  amounts  allowed  by 
HCFA  as  appropriate  expenditures  become  the  basis  for  the  Feder- 
al financial  participation  to  which  the  State  is  formally  entitled. 
When  HCFA  believes  that  a  reported  expenditure  does  not  qualify 
for  Federal  financial  participation,  HCFA  disallows  that  portion  of 
the  State's  reported  expenditure.  States  have  the  right  to  adminis- 
trative and  judicial  review. 

The  Committee  bill  would  prohibit  the  Secretary  from  taking 
any  disallowance,  penalty,  compliance,  or  other  action  to  recover 
Federal  matching  funds  paid  to  a  State  solely  because  the  expendi- 
tures on  which  the  matching  funds  were  based  were  paid  for  with 
revenues  derived  from  voluntary  contributions,  provider-specific 
taxes,  or  intergovernmental  transfers.  In  the  case  of  expenditures 
attributable  to  contributions  or  taxes,  this  prohibition  would  apply 
with  respect  to  the  calendar  quarters  beginning  January  1,  1992, 
and  ending  September  30,  1992;  in  the  case  of  expenditures  attrib- 
utable to  voluntary  contributions,  with  respect  to  calendar  quarters 
beginning  January  1,  1992,  and  ending  December  31,  1992. 

The  purpose  of  these  moratoria  is  to  protect  the  States  from  Fed- 
eral administrative  actions  that  would  result  in  a  reduction  in  Fed- 
eral Medicaid  matching  funds— whether  prospective  or  retroac- 
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tive — on  the  grounds  that  the  States  would  be  in  violation  of  a  reg- 
ulation (such  as  the  October  31  interim  final  rule)  that  is  subject  to 
the  regulatory  moratorium  imposed  under  this  bill.  The  Committee 
emphasizes  that  the  Secretary  does  not  have  the  authority  to  cir- 
cumvent the  regulatory  moratorium  through  estimation,  disallow- 
ance, or  other  administrative  procedures. 

REPORT  (SECTION  4) 

The  committee  bill  does  not  amend  or  otherwise  alter  the  statu- 
tory language  enacted  in  OBRA  '90,  and  codified  at  sections  1902(t) 
and  1903(1X10)  of  the  Social  Security  Act,  that  sets  forth  current 
Federal  policy  regarding  the  use  of  provider-specific  taxes.  The 
Committee  stresses  that,  under  current  law,  with  one  narrow  ex- 
ception. States  may,  effective  January  1,  1991,  use  the  revenues 
from  provider-specific  taxes  to  fund  their  share  of  Medicaid  expend- 
itures with  full  Federal  financial  participation.  The  Committee  rec- 
ognizes that  the  Administration  has  expressed  a  concern  about  the 
proliferation  of  provider-specific  tax  arrangements,  and  perhaps  for 
that  reason  has  created  its  own  statutory  policy  on  this  matter. 
The  Committee  appreciates  the  Administration's  concern  and  is 
willing  to  consider  proposals  from  the  Administration  for  changes 
in  current  law.  However,  the  Committee  insists  that  these  changes, 
where  warranted,  be  effected  through  the  normal  legislative  proc- 
ess, not  by  regulation. 

Thus,  in  addition  to  imposing  a  moratorium  on  the  implementa- 
tion of  HCFA's  October  31  rule,  the  bill  would  direct  the  Secretary 
to  submit  to  the  Committee  on  Energy  and  Commerce  and  the 
Senate  Committee  on  Finance  a  report  describing  [1)  any  regula- 
tion the  Secretary  intends  to  issue  to  limit  the  use  of  donations  or 
provider-specific  taxes,  (2)  the  specific  types  of  donations  and  pro- 
vider-specific taxes  that  may  be  used  under  the  regulation  as  a 
source  of  a  State's  Medicaid  expenditures  for  which  Federal  match- 
ing funds  are  available,  and  (3)  any  legislation  the  Secretary  be- 
lieves is  appropriate.  To  give  the  Committee  and  the  Congress  suffi- 
cient time  to  consider  any  legislative  proposals,  the  bill  requires 
that  the  report  be  submitted  by  not  later  than  February  3,  1992 
(the  date  the  President's  FY  93  budget  must  be  submitted  to  the 
Congress). 

BUDGET  COMPLIANCE  PROVISIONS  (SECTION  5) 

(a)  Cost  estimate 

In  compliance  with  clause  8  of  Rule  XXI  of  the  Rules  of  the 
House  of  Representatives,  the  bill  states  that  the  applicable  cost  es- 
timate of  this  Act  for  all  pur  ^oses  of  section  252  and  253  of  the  Bal- 
anced Budget  and  Emergency  Deficit  Control  Act  of  1985  shall  be 
as  follows:  for  each  of  fiscal  years  1991  through  1995.  the  increase 
in  outlays  is  0  and  the  increase  in  receipts  is  0.  This  is  the  formal 
estimate  of  the  Congressional  Budget  Office,  which  appears  in  its 
entirety  elsewhere  in  this  Committee  report. 

(b)  Treatment  under  pay-as-you-go  procedures 

Under  the  Balanced  Budget  and  Emergency  Deficit  Control  Act 
of  1985,  as  amended  by  the  Budget  Enforcement  Act  of  1990,  any 
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legislated  increases  in  mandatory  spending  must  be  offset  by  some 
combination  of  increases  in  revenue  or  reductions  in  other  manda- 
tory spending.  If  no  such  offset  is  enacted,  then  a  sequester  of  non- 
exempt  mandatory  spending  will  occur  15  days  after  Congress  ad- 
journs at  the  end  of  each  session.  Under  this  sequestration,  reduc- 
tions are  imposed  on  all  non-exempt  mandatory  spending  pro- 
grams. The  reduction  in  Medicare  provider  reimbursement  is  limit- 
ed to  4  percent,  but  because  Medicare  is  so  large  relative  to  other 
non-exempt  mandatory  spending,  it  would  absorb  over  80  percent 
of  the  total  sequestration  cuts.  Other  non-exempt  mandatory 
spending  programs  that  would  be  subject  to  sequestration  include 
vocational  rehabilitation,  guaranteed  student  loans,  farm  price  sup- 
ports, child  support  enforcement,  and  veterans'  burial  benefits. 

The  bill  provides  that,  notwithstanding  the  CBO  cost  estimate  set 
forth  above,  the  amendments  made  by  the  bill  shall  be  treated  as 
pro\^ions  designated  as  emergency  requirements  by  the  President 
and  the  Congress  under  section  252(ei  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  as  amended.  The  bill  fur- 
ther provides  that  any  amount  of  new  budget  authority  or  outlays 
resulting  from  the  amendments  it  makes  shall  not  be  considered 
for  any  purpose  under  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985.  as  amended.  The  purpose  of  these  two  provi- 
sions is  to  assure  that,  under  the  pay-as-you-go  enforcement  proce- 
dures, if  the  Office  of  Management  and  Budget  disregards  the  esti- 
mates of  the  Congressional  Budget  Office  and  estimates  that  this 
bill  would  increase  outlays  in  FY  1992  or  any  other  year,  the  0MB 
estimate  will  not  be  included  in  the  calculation  of  any  deficit  in- 
crease, and  this  bill  will  not  otherwise  trigger  sequestration. 

COMMITTEE  VIEWS  RELATING  TO  PARTICULAR  STATES 

In  meeting  the  statutory  requirements  relating  to  payments  to 
disproportionate  share  hospitals,  New  York  operates  under  a  spe- 
cial statutory  rule  enacted  in  1987  and  set  forth  at  section 
1923(a)(l)(A)(i)  of  the  Social  Security  Act.  The  Committee  knows 
that  these  payments  involved  provider-specific  taxes  and  pooling 
arrangements.  In  1991,  the  State  increased  its  disproportionate 
share  payments  to  a  subset  of  hospitals  serving  very  high  levels  of 
low-income  patients  (i.e.,  35  percent  or  more  Medicaid  admissions). 
Qualifying  hospitals  receive  disproportionate  share  payment  adjust- 
ments that  are  increased  on  a  sliding  scale  basis  to  a  level  of  up  to 
90  percent  of  the  cost  of  services  to  the  uninsured.  Localities 
assume  100  percent  of  the  non-Federal  share  of  the  cost  of  supple- 
mental disproportionate  share  payment  adjustments  made  to  quali- 
fying public  facilities.  The  Committee  is  informed  that  the  October 
21  HCFA  regulation,  if  implemented,  could  eliminate  or  substan- 
tially reduce  Federal  funding  for  these  supplemental  payments  by 
treating  them  as  an  inappropriate  intergovernmental  transfer.  The 
Committee  wishes  to  emphasize  that  nothing  in  the  current  Medic- 
aid statute,  including  the  provider-specific  tax  provisions  at  section 
1902(t)  and  1903(i)(10)  of  the  Act.  authorizes  the  Secretary  to  deny 
or  limit  Federal  Medicaid  matching  funds  to  New  York  for  the  sup- 
plemental disproportionate  share  payment  adjustments  it  makes  to 
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qualified  hospitals  delivering  covered  services  to  eligible  individ- 
uals. 

CONCLUDING  OBSERVATIONS 

Some  of  our  colleagues  have  argued  that  State  provider  tax  and 
donation  programs  are  * 'wrong  and  morally  corrupt."  The  Commit- 
tee acknowledges  that  the  voluntary  contribution  arrangements  in 
some  States  may  not  represent  ideal  public  policy.  However,  the 
Committee  would  note  that  States  are  not  operating  under  ideal 
economic  circumstances;  instead,  many  are  struggling  to  meet  the 
growing  demands  for  basic  medical  care  and  long-term  care  serv- 
ices for  their  most  vulnerable  citizens.  The  Committee,  in  OBRA 
'90,  agreed  to  phase  out  the  use  of  revenues  from  provider  dona- 
tions on  the  understanding  that  States  would  have  a  reasonable 
period  of  transition.  Unfortunately,  the  Administration's  evident 
determination  to  implement  the  October  31st  regulation  would  pre- 
vent States  from  using  revenues  for  provider-specific  taxes  which 
are  specifically  permitted  under  current  law  as  well,  leaving  this 
Committee — and  the  Congress — with  no  real  alternative  at  this  late 
date  but  to  enact  this  bill  in  order  to  avoid  fiscal  and  programmatic 
chaos  in  many  States  less  than  two  months  from  now. 

During  the  Committee's  deliberations  on  this  legislation,  some 
Members  argued  that  the  decision  of  States  to  rely  on  revenues 
from  voluntary  contributions,  provider  taxes,  or  intergovernmental 
transfers  is  a  result  of  the  expansion  of  coverage  and  other  im- 
provements in  the  Medicaid  program  which  this  Committee  has  au- 
thored over  the  last  7  years  or  so.  It  is,  they  contend,  a  case  of 
"chickens  coming  home  to  roost"  as  the  result  of  "mandate  mad- 
ness." 

Our  colleagues  are  correct  that  the  Committee  has  made  efforts 
to  reduce  infant  mortality  by  expanding  Medicaid  coverage  for  pre- 
natal and  maternity  care  for  low-income  pregnant  women  and  in- 
fants. They  are  correct  that  the  Committee  has  attempted  to  im- 
prove child  health  by  phasing  in,  over  the  next  10  years.  Medicaid 
coverage  for  all  children  under  the  Federal  poverty  level,  and  by 
improving  the  early  and  periodic  screening,  diagnosis,  and  treat- 
ment (EPSDT)  benefit  for  children.  They  are  correct  that  the  Com- 
mittee has  endeavored  to  improve  the  quality  of  care  and  the  qual- 
ity of  life  for  the  elderly  in  nursing  facilities.  They  are  correct  that 
the  committee  has  tried  to  protect  the  community  spouses  of  nurs- 
ing facility  residents  from  impoverishment.  They  are  correct  that 
the  Committee  has  attempted  to  target  additional  resources  to  hos- 
pitals of  last  resort  who  serve  disproportionately  large  numbers  of 
Medicaid-eligible  and  uninsured  patients.  And  they  are  correct  that 
the  Committee  has  attempted  to  protect  low-income  elderly  and 
disabled  Medicare  beneficiaries  from  the  cost  burden  of  increased 
Medicare  premiums,  deductibles,  and  coinsurance.  The  Committee 
is  proud  of  policy  initiatives  it  has  taken  to  improve  the  health 
status  of  poor  Americans. 

Our  colleagues  are  incorrect,  however,  in  their  contention  that 
the  Medicaid  cost  pressures  on  the  States  are  primarily  attributa- 
ble to  these  program  improvements.  Even  if  the  Committee  were  to 
repeal  all  of  these  improvements  in  this  bill,  the  States  would  still 
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be  facing  most  of  the  cost  increases  that  they  face  now,  as  the  fol- 
lowing analysis  by  the  Congressional  Budget  Office  makes  clear: 

''Medicaid  is  experiencing  pressures  from  many  of  the  same 
sources  that  have  fueled  growth  in  the  Federal  government's  Medi- 
care program.  These  include  high  medical  care  inflation,  which  is 
well  above  the  general  rate  of  inflation,  and  greater  intensity  of 
services  (such  as  the  use  of  new  drugs,  technologies,  and  proce- 
dures). Recent  legislation  to  expand  eligibility,  upgrade  the  stand- 
ard of  care  in  nursing  homes,  and  raise  'disproportionate  share' 
payments  (paid  to  hospitals  that  serve  an  unusually  large  share  of 
Medicaid  enrollees)  cost  money.  And  the  recession  has  swollen  en- 
rollment." CBO,  "The  Economic  and  Budget  Outlook:  An  Update  * 
(August,  1991)  at  53. 

The  CBO  analysis  shows  that  most  of  the  increase  in  Medicaid 
costs  is  attributable  to  factors  other  than  program  improvements, 
primarily  health  care  inflation,  increases  in  the  use  of  sen/ices 
(prompted  in  part  by  the  AIDS  and  drug  epidemics),  and  growth  in 
the  number  of  poor  and  unemployed  people.  To  respond  to  these 
developments,  States  will  need  more  resources.  The  October  31  reg- 
ulation will  illegally  and  drastically  undermine  the  ability  of 
States  to  raise  revenues  from  the  health  care  sector  of  their  econo- 
mies— a  sector  which,  in  many  States,  is  one  of  the  few  displaying 
any  significant  growth.  To  deny  the  States  the  ability  to  tax  health 
care  providers  will  aggravate  the  Medicaid  cost  crisis,  not  solve  it. 
The  consequences  for  the  health  of  our  nation's  poor  are  unaccept- 
able. 

Hearings 

The  Committee's  Subcommittee  on  Health  and  the  Environment 
held  two  hearings  on  the  subject  of  State  financing  of  Medicaid 
through  provider-specific  taxes  and  intergovernmental  transfers, 
focusing  on  the  impact  of  the  interim  final  regulation  issued  by  the 
Health  Care  Financing  Administration  on  September  12,  1991.  At 
the  first  hearing,  held  on  September  30,  1991,  the  Subcommittee 
heard  testimony  from  Members  of  Congress,  the  Governors  of  the 
States  of  Kentucky  and  Oklahoma,  and  State  and  local  officials  de- 
scribing the  impact  of  the  September  12  regulation.  At  the  second 
hearing,  held  on  October  16,  1991,  the  Subcommittee  heard  testimo- 
ny from  the  House  Majority  Leader,  other  Members,  and  the  Ad- 
ministrator of  the  Health  Care  Financing  Administration. 

Committee  Consideration 

The  bill  H.R.  3595,  the  Medicaid  Moratorium  Amendments  of 
1991,  was  introduced  on  October  21,  1991,  by  Chairman  Waxman, 
Chairman  Dingell,  the  House  Majority  Leader,  Chairman  Rosten- 
kowski,  12  Members  of  the  Subcommittee  on  Health  and  the  Envi- 
ronment, and  18  other  Members.  It  was  referred  exclusively  to  the 
Committee  on  Energy  and  Commerce. 

On  October  23,  1991,  the  Subcommittee  on  Health  and  the  Envi- 
ronment met  in  open  session  and  ordered  reported  the  bill,  H.R. 
3595,  without  amendment,  by  a  roll  call  vote  of  16  to  6,  a  quorum 
being  present. 

On  November  7,  1991,  the  Committee  met  in  open  session  and  or- 
dered reported  the  bill,  H.R.  3595,  with  amendments,  by  a  roll  call 
vote  of  36-7,  a  quorum  being  present. 
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Committee  Oversight  Findings 

Pursuant  to  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Subcommittee  on  Health  and  the  Environ- 
ment held  oversight  hearings  and  made  findings  that  are  reflected 
in  the  legislative  report. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3(D)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  on  this  subject  have  been 
submitted  to  the  Committee  by  the  Committee  on  Government  Op- 
erations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  agrees  with  the  Congres- 
sional Budget  Office  that  no  cost  would  be  incurred  by  the  Federal 
Government  in  carrying  out  H.R.  3595. 

This  legislation  would  prohibit  the  Secretary  of  Health  and 
Human  Services  from  implementing  regulations,  or  taking  certain 
administrative  actions,  that  would  have  the  effect  of  altering  cur- 
rent policy  with  respect  to  State  use  of  revenues  from  voluntary 
contributions,  provider-specific  taxes,  and  intergovernmental  trans- 
fers to  finance  the  State  share  of  the  Medicaid  program.  Since  this 
bill  would  simply  maintain  current  policy,  it  would,  under  long-es- 
tablished conventions  regarding  the  estimation  of  legislative  pro- 
posals, have  no  cost  to  the  Federal  government.  Conversely,  any 
change  in  current  policy  that  would  disallow  the  use  of  voluntary 
contributions,  provider-specific  taxes,  or  intergovernmental  trans- 
fers would  result  in  savings  to  the  Federal  government. 

This  appears  to  have  been  the  position  of  the  Department  of 
Health  and  Human  Services  when,  in  February  of  1991,  it  submit- 
ted to  the  Committee  on  Appropriations  its  "Justification  of  Appro- 
priations Estimates  for  Fiscal  Year  1992"  relating  to  programs  ad- 
ministered by  the  Health  Care  Financing  Administration.  At  page 
21  of  this  document,  the  Department  stated  that  "A  number  of 
Medicaid  initiatives  are  included  in  the  budget."  One  of  these  is 
the  regulation  issued  on  September  12,  1991,  then  "clarified"  on 
October  31,  1991,  which  the  Department  explained  as  follo^ys:  "This 
HCFA  regulatory  initiative  will  address  the  use  of  donations  and 
provider-specific  taxes  as  the  State  share  of  Medicaid.  The  objective 
of  the  rule  is  to  ensure  that  State  oversight  responsibilities  are  not 
compromised  by  such  arrangements  and  that  State  expenditures 
are  properly  matched.  Estimated  savings  are  $80  million  in  FY 
1992." 

On  October  8,  1991,  the  Chairman  of  the  Subcommittee  on 
Health  and  the  Environment  wrote  to  the  Director  of  the  Office  of 
Management  and  Budget  to  request  an  estimate  of  the  cost  of  legis- 
lation prohibiting  the  implementation  of  the  September  12  regula- 
tion during  FY  1992  (the  October  31  "clarification"  had  not  at  that 
point  been  issued).  No  response  to  this  request,  written  or  oral,  has 
been  forthcoming. 
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Congressional  Budget  Office  Estimate, 

U.S.  Congress, 
Congressional  Budget  Office. 
Washington,  DC,  November  12,  1991. 

Hon.  John  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  iCBO)  has 
reviewed  H.K.  3595,  as  ordered  reported  by  the  Committee  on 
Energy  and  Commerce  on  November  7,  1991.  H.R.  3595  would  re- 
quire the  Secretary  of  Health  and  Human  Services  to  wait  until 
after  September  30,  1992  to  issue  regulations  changing  the  treat- 
ment of  certain  voluntary  contributions  and  provider-specific  taxes 
in  the  Medicaid  program.  These  voluntary/  contributions  and  pro- 
vider-specific taxes  are  used  by  states  as  a  source  of  state  expendi- 
tures for  which  federal  financial  participation  (FFP)  is  available 
under  the  Medicaid  program  H.R.  3595  also  would  maintain  the 
treatment  of  intergovernmental  transfers  as  a  source  of  state  Med- 
icaid funding.  Finally,  the  bill  would  delay  the  enforcement  of  any 
regulation  changing  the  treatment  of  voluntary  contributions  until 
January  1,  1993,  except  the  FFP  provided  to  any  state  for  volun- 
tary contributions  would  be  limited  to  the  amount  of  FFP  that  re- 
sulted from  the  state's  use  of  voluntarv  contributions  in  fiscal  vear 
1991. 

This  legislation  does  not  affect  receipts  and  would  not  change 
Medicaid  outlays  from  the  amount  assumed  in  the  CBO  baseline. 
Therefore,  the  bill  would  not  affect  the  federal  budget  relative  to 
CBO's  baseline.  As  a  result,  there  are  no  pay-as-you-go  effects 
under  the  Budget  Enforcement  Act  of  1990.  Finally,  there  would  be 
no  effect  on  the  level  of  state  and  local  spending  for  the  Medicaid 
program.  State  and  local  governments  could  continue  to  use  all  of 
the  sources  of  funds  for  their  share  of  Medicaid  spending  that  are 
allowed  under  current  law. 

The  CBO  baseline  assumes  the  continuation  of  current  law, 
under  which  voluntary  contributions  and  provider-specific  taxes 
are  allowed  as  part  of  the  state  share  of  Medicaid  financing  and 
under  which  there  is  a  moratorium  on  regulations  limiting  the  use 
of  voluntary  contributions  and  provider-specific  taxes  lasting 
through  the  end  of  calendar  year  1991.  Nevertheless,  while  current 
law  allows  the  Secretary  of  Health  and  Human  Services  to  issue 
regulations  with  respect  to  voluntary  contributions  and  provider- 
specific  taxes  after  December  31,  199'l.  the  CBO  baseline  does  not 
incorporate  regulations  that  were  not  final  at  the  time  the  baseline 
was  prepared. 

The  provisions  of  H.R.  3595  that  relate  to  provider-specirlc  taxes 
have  no  cost  relative  to  the  CBO  baseline  they  continue  the  mora- 
torium, assumed  in  the  baseline,  on  regulations  limiting  the  use  of 
such  taxes  for  the  Medicaid  program.  The  provisions  relating  to 
state  use  of  voluntary  contributions  also  have  no  cost  relative  to 
the  CBO  baseline.  In  the  latter  case,  however,  the  reason  is  that 
the  bill  caps  the  amount  of  FFP  for  such  contributions  after  Sep- 
tember 30,  1992  at  the  amount  of  FFP  the  state  received  for  volun- 
tary contributions  in  fiscal  year  1991.  Although  the  CBO  baseline 
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for  Medicaid  was  developed  assuming  a  one-year  moratorium  on 
regulations  limiting  FFP  for  state  financing  from  these  sources,  the 
baseline  also  assumed  that  in  any  year  the  limited  duration  of  this 
moratorium  would  act  as  a  constraint  on  the  use  of  these  sources  of 
financing  by  the  states.  Extending  the  moratorium  on  regulations 
beyond  one  year  would  lessen  a  constraint  that  has  dissuaded  some 
states  from  using  these  sources  of  financing  to  their  full  potential. 
An  extension  of  the  moratorium  beyond  one  year  could  induce 
states  to  expand  their  use  of  voluntary  contributions  and  provider- 
specific  taxes  over  the  amount  assumed  in  the  baseline,  unless  the 
use  of  these  sources  of  financing  were  to  be  capped,  as  in  this  bill, 
at  a  level  that  had  been  reached  before  the  moratorium  on  regula- 
tions was  lengthened. 

As  stated  above,  because  the  bill  would  not  change  spending  or 
receipts  from  the  amount  assumed  in  its  baseline,  CBO  finds  no 
pay-as-you-go  implications  to  H.R.  3595.  In  addition,  section  5(b)  of 
the  bill  declares  that  its  provisions  shall  be  treated  as  emergency 
requirements  as  designated  by  the  President  and  Congress  under 
section  252(a)  of  the  Balanced  Budget  and  Emergency  Deficit  Con- 
trol Act  of  1985  and  that  any  new  outlays  resulting  from  the  bill 
shall  not  be  considered  for  any  purpose  under  the  Balance  Budget 
and  Emergency  Deficit  Control  Act  of  1985. 

If  you  would  like  further  details  on  this  estirhate,  we  would  be 
pleased  to  provide  them.  The  CBO  staff  contact  is  Patrick  Purcell, 
who  can  be  reached  at  226-2820. 
Sincerely, 

Robert  D.  Reischauer, 

Director. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  states  that  the  enactment  of  this 
bill  into  law  will  not  have  an  inflationary  impact  on  prices  and 
costs  in  the  operation  of  the  national  economy.  The  effect  of  this 
legislation  is  to  allow  the  States  to  continue  to  fund  their  Medicaid 
programs  as  they  are  funding  them  under  current  law:  by  using 
revenues  from  voluntary  contributions,  provider-specific  taxes,  and 
intergovernmental  transfers  to  pay  the  State  share  of  program  ex- 
penditures. The  bill  does  not  expand  eligibility  for  the  program, 
does  not  expand  the  services  that  the  program  would  cover,  and 
does  not  increase  the  levels  at  which  States  are  permitted  to  reim- 
burse providers  for  delivering  covered  services. 

Agency  Views 

Secretary  of  Health  and  Human  Services, 

Washington,  DC,  October  JO,  1991. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  House  of  Repre- 
sentatives, Washington,  DC. 
Dear  Mr.  Chairman:  We  take  this  opportunity  to  inform  you  of 
the  Department's  view  on  H.R.  3595,  a  bill  pending  before  the  com- 
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mittee.  We  strongly  oppose  this  legislation.  If  it  were  presented  to 
the  President,  his  senior  advisers  would  recommend  a  veto. 

The  bill  would  extend  to  September  30,  1992,  the  moratorium,  on 
Medicaid  regulations  pertaining  to  provider-specific  taxes  and  vol- 
untary contributions  that  will  otherwise  expire  as  of  January  1, 
1992.  The  moratorium  would  also  be  broadened  to  preclude  any 
regulation  on  these  issues,  rather  than  barring  only  fmal  regula- 
tions, as  does  current  law.  H.R.  3595  would  also  allow  voluntary 
contributions  to  be  used  as  the  State  share  for  Medicaid  until  De- 
cember 31,  1992,  but  would  limit  the  total  amount  of  those  contri- 
butions in  FY  1993  to  an  amount  equal  to  the  FY  1991  total.  A  new 
and  permanent  moratorium  would  be  applied  to  any  regulation 
changing  the  treatment  of  transfers  of  funds  among  governmental 
entities  within  the  State.  In  addition,  H.R.  3595  would  require  the 
Secretary  of  Health  and  Human  Services  (HHS)  to  submit  a  report 
to  Congress  by  February  3,  1992,  describing  future  regulations  and 
legislative  initiatives  pertaining  to  voluntary  contributions  or  pro- 
vider taxes.  H.R.  3595  would  require  that  the  pay-as-you-go  costs  of 
the  bill  be  treated  as  emergency  requirements  and  not  be  counted 
for  purposes  of  the  Budget  Enforcement  Act  of  1990  (BE A;. 

We  strongly  oppose  the  moratoriums  that  would  be  imposed  by 
K.R.  3593,  for  several  reasons.  First,  the  moratorium  on  voluntary 
contributions  and  provider  taxes  has  already  been  extended  twice. 
Initially,  this  moratorium  was  scheduled  to  expire  on  May  1,  1989. 
Most  recently,  the  Omnibus  Budget  Reconciliation  Act  of  1990 
(CBRA  90)  extended  the  moratorium  to  December  31,  1991.  The 
Congress  and  the  States  have  been  on  notice  since  at. least  1988 
that  the  Federal  Government  was  planning  to  act  in  this  area.  Yet 
the  Congress  has  twice  extended  the  moratorium,  declaring  that 
more  time  is  needed  to  examine  the  issue.  During  this  time  many 
more  States  have  adopted  these  provider  tax  and  contributions  pro- 
grams. 

In  the  year  since  OBRA  90  was  enacted,  the  number  of  States 
with  provider-specific  taxes,  provider  contribution  programs,  or 
both  skyrocketed  from  9  to  39.  Another  6  States  are  now  consider- 
ing using  these  programs  to  increase  the  Federal  share  of  Medic- 
aid. There  is  no  limit  on  the  amount  of  additional  Federal  dollars 
that  these  funding  strategies  can  generate.  One  year  ago,  the  De- 
partment's Inspector  General  (IG)  estimated  that  provider  tax  and 
voluntary  contribution  programs  were  generating  $497  million  per 
year  in  Federal  funding  for  the  States.  Today  the  IG  estimates  that 
these  types  of  funding  mechanisms  will  generate  at  least  $5.5  bil- 
lion in  Federal  costs  for  FY  1992,  adding  to  the  Federal  deficit.  The 
bill  not  only  increases  the  deficit,  but  prohibits  the  added  costs 
from  being  counted  under  the  pay-as-you-go  provisions  of  the  BEA. 
In  addition,  the  bill  includes  a  "directed  scorekeeping"  provision 
that  specifies  the  dollar  amounts  that  are  to  be  used  in  estimating 
costs  under  the  bill.  The  President  has  stated  previously  that  he 
would  veto  any  legislation  that  contained  such  a  provision. 

We  know  that  last  year's  moratorium  resulted  in  at  least  a  ten- 
fold increase  in  Federal  funding  associated  with  States'  use  of  pro- 
vider tax  and  contribution  programs.  Many  more  billions  of  dollars 
would  be  spent  under  another  moratorium.  State  provider  tax  and 
voluntary  contribution  programs  threaten  to  alter  fundamentally 
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the  existing  principles  of  the  Medicaid  funding  partnership  be- 
tween Federal  and  State  governments.  These  financing  programs 
could  potentially  result  in  Federal  payments  to  States  of  100  per- 
cent, or  even  more  than  100  percent,  of  the  costs  of  the  Medicaid 
program.  Enactment  of  H.R.  3595  would  result  in  out-of-control 
Federal  Medicaid  spending  for  yet  another  nine  months. 

A  permanent  moratorium  on  changing  the  treatment  of  intergov- 
ernmental transfers  would  be  unnecessary.  On  September  12,  1991, 
the  Department's  Health  Care  Financing  Administration  published 
an  Interim  Final  Rule  interpreting  the  OBRA  90  provider  tax  pro- 
visions and  prohibiting  the  use  of  provider  donations.  Unfortunate- 
ly, this  rule  has  caused  some  confusion,  particularly  with  regard  to 
the  treatment  of  intergovernmental  transfers  as  the  State  share  of 
Medicaid.  A  clarification  of  this  rule  will  be  published  in  the  Feder- 
al Register  on  October  31,  1991.  This  clarification  explicitly  states 
that  HCFA  is  not  eliminating  the  use  of  traditional  intergovern- 
mental transfers  in  Medicaid.  Under  this  regulation,  public  funds 
transferred  between  different  levels  of  local  government  will  con- 
tinue to  be  matched  by  the  Federal  Government;  however,  provider 
taxes  and  donations  generated  at  the  local  level  will  be  viewed  in 
the  same  manner  as  State-generated  provider  taxes  and  donations 
for  the  purpose  of  Federal  matching  funds. 

In  a  Federal-State  matching  program,  it  is  imperative  that  those 
responsible  for  the  direct  fiscal  management  of  the  program  have  a 
reasonable  stake  in  program  costs.  The  requirement  for  a  State 
share  of  Medicaid  has  always  acted  as  a  restraint  on  the  otherwise 
open-ended  Federal  spending.  Without  a  limit  on  evolving  State  do- 
nation and  tax  programs,  we  would  move  quickly  toward  a  system 
of  fourth  party  payment  where  the  Federal  government,  not  the 
patient,  the  provider,  or  the  State  as  a  manager  of  the  program, 
was  at  risk  for  the  cost  of  services. 

State  donation  and  tax  programs,  if  unchecked,  will  undermine  a 
basic  premise  of  the  Medicaid  program — that  States  have  a  stake 
in  the  costs.  We  are  willing  to  discuss  with  the  Congress  legislative 
alternatives  to  our  rule,  but  any  compromise  must  protect  the  in- 
tegrity of  the  Medicaid  program  and  the  Federal  treasury.  We 
cannot  condone  the  alteration  of  the  Medicaid  program  through  fi- 
nancing mechanisms  that  go  beyond  the  conventional  matching 
rate  structure.  States  are  accountable  for  the  appropriate  manage- 
ment and  financing  of  their  programs  and  the  Federal  government 
is  responsible  for  holding  them  accountable. 

For  the  foregoing  reasons,  the  Department  recommends  that 
H.R.  3595  not  be  favorably  considered. 

The  Office  of  Management  and  Budget  has  advised  that  there  is 
no  objection  to  the  presentation  of  this  report  and  that  the  enact- 
ment of  H.R.  3595  would  not  be  in  accord  with  the  program  of  the 
President. 

Sincerely, 

Louis  W.  Sullivan,  M.D. 
Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill. 
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as  reported,  are  shown  as  follows  (existing  law  proposed  :o  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law,  in  which  no  change  is  proposed,  is  shown  in  roman): 

Section  3431  of  the  Technical  and  Miscellaneous  Revenue  Act 

OF  1988 

SEC.  8431.  DELAY  IN  ISSUANCE  OF  [FINAL]  REGULATIONS  CONCERNING 
THE  USE  OF  VOLUNTARY  CONTRIBUTIONS  AND  PROVIDER 
PAID  TAXES  BY  STATES  TO  RECEIVE  FEDERAL  MATCHING 
FUNDS. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services 
shall  not  issue  any  [final  regulation  prior  to  December  31.  19913 
regulation  prior  to  October  L  1992,  changing  the  treatment  of  vol- 
untary contributions  or  provider-paid  taxes  utilized  by  States  to  re- 
ceive Federal  matching  funds  under  title  XIX  of  the  Social  Securitv 
Act. 

(b)  Maintaining  Treatment  of  Intergovernmental  Tr.ans- 
FERS. — The  Secretary/  shall  not  issue  any  regulation  that  changes 
the  treatment  (specified  in  section  Jf.J3. 45(a)  of  title  Code  of  Fed- 
eral Regulations)  of  public  funds  as  a  source  of  State  share  of  finan- 
cial participation  under  title  XIX  of  the  Social  Security  Act,  includ- 
ing the  treatment  of  such  funds  as  a  source  of  State  share  of  finan- 
cial participation  under  such  title  regardless  of  whether  the  public 
agency  contributing  the  funds  provides  services  under  the  State 
plan,  under  such  title. 

(c)  Transition  for  Voluntary  Contributions.— A.hy  regulation 
that  changes  the  treatment  of  voluntary  contributions  utilized  by 
States  to  receive  Federal  matching  funds  under  title  XIX  of  the 
social  Security  Act  shall  not  apply  to  voluntary  contributions  made 
before  January!  L  1993.  except  that,  with  respect  to  a  State,  the 
amount  of  Federal  financial  participation  during  fiscal  year  199S 
that  results  from  the  State  s  use  of  voluntary  contributions  under 
such  title  may  not  exceed  the  amount  of  Federal  financial  participa- 
tion during  fiscal  year  1991  that  resulted  from  the  State's  use  of  vol- 
untary contributions. 

(d)  Moratorium  on  Revisions  of  Estimated  Amounts. — 

(1)  In  general. — In  estimating  the  amount  to  which  a  State 
will  be  entitled  for  a  quarter  under  subsections  (a)  and  ibi  of 
section  1903  of  the  Social  Security  Act  under  section  1903(d/l  > 
of  such  Act,  the  Secretary/  may  not  withhold  any  amounts  esti- 
mated to  be  expended  during  the  quarter  (or  reduce  any  amount 
so  estimated  pursuant  to  section  1903(d)(2)(A)  of  such  Act)  solely 
because  the  amounts  are  attributable  to  voluntary  contribu- 
tions, intergovernmental  transfers,  or  provider-paid  taxes. 

(2)  Period  of  applicability. — Paragraph  (1)  shall  apply — 

(A)  in  the  case  of  amounts  attributable  to  intergovern- 
mental transfers  or  provider-paid  taxes,  with  respect  to 
quarters  beginning  on  or  after  January'  1.  1992.  and  ending 
on  or  before  September  30,  1992:  and 

(B)  in  the  case  of  amounts  attributable  to  voluntary  cor.- 
tributions,  with  respect  to  quarters  beginning  on  or  after 
January  1,  1992,  and  ending  on  or  before  December  31. 
1992. 
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(e)  Moratorium  on  Penalties  and  Other  Regulatory  Ac- 
tions.— 

(1)  In  general. — The  Secretary  may  not  assess  a  penalty  or 
take  any  compliance,  disallowance,  or  other  regulatory  action 
against  a  State  under  or  pursuant  to  title  XIX  of  the  Social  Se- 
curity Act  on  the  basis  of  the  State  s  use  of  voluntary  contribu- 
tions, intergovernmental  transfers,  or  taxes  (whether  or  not  of 
general  applicability)  paid  by,  assessed  against,  or  received  from 
an  individual  or  entity  providing  medical  assistance  under  the 
State  plan  under  such  title  to  receive  Federal  matching  funds 
under  such  title. 

(2)  Period  of  applicability.— Paragraph  (1)  shall  apply  with 
respect  to  actions  taken  by  the  Secretary — 

(A)  on  the  basis  of  a  State's  use  of  intergovernmental 
transfers  or  taxes  during  the  period  beginning  on  or  after 
January  1,  1992,  and  ending  on  or  before  September  30, 
1992;  and 

(B)  on  the  basis  of  a  State  s  use  of  voluntary  contribu- 
tions during  the  period  beginning  on  or  after  January  1, 
1992,  and  ending  on  or  before  December  31,  1992. 


DISSENTING  VIEWS  ON  H.R.  3595,  MEDICAID  MORATORIUM 

AMENDMENTS 

H.R.  3595,  the  Medicaid  Moratorium  Amendments  of  1991,  is  a 
deeply  flawed  bill.  Not  only  does  it  allow  States  to  use  what  the 
Health  and  Human  Services  (HHS)  Inspector  General  has  called 
fiscal  scams  to  finance  their  Medicaid  programs  for  another  year, 
but  it  also  breaks  the  1990  Budget  Agreement  to  pay  for  it.  Conse- 
quently, we  strongly  oppose  this  bill. 

The  issue  of  provider-specific  taxes  and  voluntary  donations  is  a 
complex  issue  with  many  facets.  We  believe,  though,  that  these  fi- 
nancial mechanisms  have  the  potential  to  undermine  a  basic 
tenet  of  the  Medicaid  program,  which  is  that  funding  be  shared 
through  a  match  of  State  monies.  In  the  Medicaid  program,  the 
States,  which  are  responsible  for  expenditure  decisions  and  the 
direct  fiscal  management  of  the  program,  must  have  a  reasonable 
stake  in  program  costs.  This  shared  financial  responsibility  be- 
tween the  Federal  government  and  the  States  works  to  shape  their 
decision-making  so  as  to  contain  health  care  costs.  The  require- 
ment for  a  State  share  of  payment  has  always  acted  as  a  critical 
restraint  on  the  otherwise  open-ended  Medicaid  program. 

Now  we  are  in  a  situation  where  State  provider  tax  and  donation 
programs  threaten  to  alter  fundamentally  the  intended  funding  re- 
lationship between  Federal  and  State  governments.  Without  a  lim.it 
on  evolving  State  donation  and  tax  programs,  we  will  move  quickly 
toward  a  100  percent  Federally-funded  program. 

The  Inspector  General  has  reported  on  the  exponential  growth  of 
these  programs.  Estimates  of  Federal  funds  being  requested  by 
States  to  match  donations  and  taxes  illustrate  the  rapid  growth  of 
these  programs.  In  October,  1990,  the  Inspector  General  reported 
that  $497  million  in  matching  funds  was  requested  by  9  States.  By 
May  of  1991,  18  States  had  requested  $2.5  billion— five  times  the 
amount  requested  just  over  a  half  a  year  earlier.  By  July,  1991,  30 
States  had  requested  S3. 8  billion  in  Federal  funds. 

Unless  restrained,  the  growth  in  Federal  funds  for  State  dona- 
tions and  provider-specific  taxes  is  not  expected  to  abate.  The 
Health  Care  Financing  Administration  (HCFA)  estimates  that 
States  will  request  at  least  $5.5  billion  in  Federal  funds  in  Fiscal 
Year  1992. 

Although  some  States  are  using  these  ''free"  Federal  funds  to  in- 
crease services  and  make  other  positive  changes,  nothing  under 
current  law  even  allows  HCFA  to  ensure  that  "free"  Federal  funds 
are  used  in  this  manner.  On  the  other  hand,  the  Inspector  General 
reported  that  ''provider  tax  and  donation  programs  are  generally 
not  about  increasing  services  to  Medicaid  recipients,  nor  are  they 
about  imiproving  the  quality  of  care  provided  to  Medicaid  recipi- 
ents. They  are,  in  our  opinion,  carefully  crafted  creative  financing 
techniques  that  allow  States  to  reduce  their  share  of  Medicaid  costs 
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and  force  the  Federal  Government  to  pay  significantly  more."  (The 
Use  of  Medicaid  Provider  Tax  and  Donation  Programs  Needs  to  be 
Controlled",  (Office  of  Inspector  General  (A-03-91-00203),  July  1991, 
2); 

These  fiscal  numbers  are  truly  disturbing.  But  even  worse  is  the 
fact  that  everyone  involved — the  Federal  Government,  the  States, 
and  the  providers — knows  that  these  financing  schemes  are  wrong 
and  morally  corrupt.  It  is  ''blue  smoke  and  mirrors*'  masquerading 
as  a  valid  means  of  financing  health  care.  Or  worst  yet,  this  is 
nothing  more  than  voodoo  health  care  economics. 

If  these  arrangements  are  allowed  to  continue,  a  significant  shift 
in  the  intended,  shared  relationship  of  Federal  and  State  responsi- 
bility will  occur.  In  addition.  States  that  choose  not  to  engage  in 
tax  and  donation  programs  are  disadvantaged  relative  to  other 
States.  Their  citizens  feel  the  negative  effects  that  increased  Feder- 
al outlays  associated  with  donation  and  tax  programs  cause,  with- 
out the  benefit  of  those  dollars  flowing  to  their  States. 

The  following  excerpts  from  the  July,  1991  Inspector  General's 
Report  reveal  the  uneasiness  of  participants  in  these  programs 
("The  Use  of  Medicaid  Provider  Tax  and  Donation  Programs  Needs 
to  be  Controlled"  (A--03-91-002031)): 

(1)  Perhaps  an  unnamed  State  legislative  staffer  best 
summed  up  the  States'  attitude  toward  provider  programs 
when,  in  referring  to  his  State's  legislators,  he  was  quoted  as 
saying  "At  first,  legislative  leaders  were  calling  it  a  scam,  they 
then  began  calling  it  a  scheme,  and  now  they  are  referring  to  it 
as  a  funding  mechanism/'  (p.  2) 

(2)  In  referring  to  this  tax  program,  the  State  Commissioner 
of  Health  and  Human  Services  of  New  Hampshire  was  quoted 
as  saying  that,  "until  very  recently  I  have  not  been  at  all 
happy — and  I'm  still  not  really  enthusiastic — about  what  is  a 
legal  but  I  think  might  be  a  questionable  method  of  taking 
money  away  from  the  Federal  Government  *  *       (pp.  7-8) 

(3)  One  physician  complained  to  the  Office  of  the  Inspector 
General  that  Maryland  "might  have  been  committing  fraudu- 
lent acts  by  reporting  untrue  amount  payments  made  to  health 
care  providers  to  the  Federal  Government  in  order  to  get  much 
more  Federal  reimbursements  than  it  actually  pays  to  health 
care  providers  *  *  *  [Y]our  prompt  investigation  of  the  scheme 
will  be  a  great  service  to  all  taxpayers  of  this  country."  (p.  11) 

Although  donation  and  tax  programs  vary  from  State  to  State, 
they  all  alter  the  Medicaid  matching  rate  in  basically  the  same 
way.  These  programs  typically  work  as  follows:  (1)  States  "borrow" 
money  from  providers  (usually  hospitals)  through  donations  or  tax 
programs;  (2)  this  money  is  then  used  as  the  State  share  of  Medic- 
aid and  is  matched,  at  least  dollar  for  dollar,  by  Federal  funds;  (3) 
States  frequently  increase  Medicaid  payments  to  reimburse  provid- 
ers for  the  donations  or  taxes  they  paid;  and  (4)  then  States  use  the 
Federal  matching  funds  to  pay  providers  for  the  Medicaid  services. 
In  many  States,  providers  are  guaranteed  to  get  back  at  least  as 
much  as  they  donated  or  paid  in  provider-specific  taxes  through  en- 
hanced Medicaid  reimbursements. 

An  illustrative  example  is  a  situation  described  by  Dr.  Gail  Wi- 
lensky,  HCFA  Administrator,  in  her  October  16,  1991,  testimony  to 
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the  Subcommittee  on  Health  and  the  Environment  of  this  Commit- 
tee. Suppose  hospitals  are  being  paid  ^100  million  under  Medicaid. 
Assuming  that  the  match  rate  is  50%,  the  State  and  the  Federal 
government  would  each  pay  S50  million.  The  State  then  both:  (1) 
implements  a  tax  or  donation  program  and  receives  $100  million 
from  hospitals;  and  (2)  increases  the  payment  to  the  hospitals  to 
$200  million.  Under  this  scenario,  hospitals  are  actually  getting  the 
same  net  payment  of  SI 00  million  after  deducting  the  cost  of  the 
donation  or  tax,  but  this  -SlOO  million  is  100  percent  Federal 
money.  Before  the  financial  scheme,  the  State  paid  50  percent  of 
the  provider  payment,  or  $50  million.  Now  the  State  pays  nothing. 
In  this  example,  the  Federal  matching  payment  has  gone  from  a 
nominal  50%  to  an  effective  100%. 

This  example  shows  why  our  State  capitols  are  now  being  be- 
sieged by  hospital  lobbyists  asking  State  legislators  to  place  new 
taxes  on  their  revenues.  Hospital  associations,  nursing  homes,  and 
other  providers  are  begging  the  legislators  to  place  new  taxes  on 
their  institutions.  We  ask  our  colleagues  who  voted  for  this  bill- 
Does  something  smell  funny? 

Additionally,  have  any  of  our  colleagues  ever  heard  of  hospitals 
getting  together  for  the  purposes  of  borrowing  hundreds  of  millions 
of  dollars  and  then  contributing  that  money  to  the  State  in  the 
form  of  a  charitable  contribution?  That  is  exactly  what  is  occurring 
now  in  many  States. 

Finally,  we  would  like  to  ask  our  colleagues  this.  If  the  Federal 
government  taxed  you  $1,000  on  Tuesday,  and  on  Wednesday  you 
received  a  check  back  for  $1,200  from  the  government,  would  you 
call  that  a  "tax"  or  a  profitable  investment?  We  know  what  we 
would  call  it — a  profitable  investment.  And  this  is  exactly  how  the 
more  ingenious  provider-tax  schemes  work.  And  it  is  exactly  why 
providers  are  suddenly  insisting  that  they  be  "taxed." 

Obviously,  something  is  very  wrong  here.  And  clearly,  HCFA, 
0MB,  and  the  Inspector  General  should  be  concerned.  And  so 
should  Congress.  This  statement  from  the  May  10,  1991,  Inspector 
General's  Report  (States  Increase  Their  Use  of  Revenues  Generated 
by  Provider  Tax  and  Donation  Programs  as  the  States'  Share  of 
Medicaid  Expenditures  (A-14-91-01010))  explains  the  need  for  con- 
cern: 

The  growth  of  provider  tax  and  donation  programs  is 
almost  like  a  virus  spreading  from  State  to  State.  Conceiv- 
ably, the  Federal  Government  could  ultimately  be  required 
to  bear  a  disproportionate  share  of  the  entire  cost  of  the 
Medicaid  program,  unless  the  "loopholes"  are  closed,  (p.l) 

For  the  above  listed  reasons,  we  strongly  oppose  this  bill  and  we 
urge  our  colleagues  to  do  likewise. 

Norman  F.  Lent. 
Bill  Dannemeyer. 
Thomas  J.  Bliley. 
Michael  Bilirakis. 
Alex  McMillan. 
Clyde  C.  Holloway. 
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Mr.  Djngell,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  3595] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  3595),  to 
delay  until  September  30,  1992,  the  issuance  of  any  regulations  by 
the  Secretary  of  Health  and  Human  Services  changing  the  treat- 
ment of  voluntary  contributions  and  provider-specific  taxes  by 
States  as  a  source  of  a  State's  expenditures  for  which  Federal  fi- 
nancial participation  is  available  under  the  medicaid  program  and 
to  maintain  the  treatment  of  intergovernmental  transfers  as  such  a 
source,  having  met,  after  full  and  free  conference,  have  agreed  to 
recommend  and  do  recommend  to  their  respective  Houses  as  fol- 
lows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment,  insert  the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Medicaid  Voluntary'  Contribution 
and  Provider-Specific  Tax  Amendments  of  199r\ 

SEC  2.  PROHIBITION  ON  USE  OF  VOLUNTARY  CONTRIBUTIONS,  AND  LIMI- 
TATION ON  THE  USE  OF  PROVIDER-SPECIFIC  TAXES  TO 
OBTAIN  FEDERAL  FINANCIAL  PARTICIPATION  UNDER  MEDIC- 
AID. 

(a)  In  General. — Section  1903  of  the  Social  Security  Act  U2 
U.S.C.  1396b)  is  amended  by  adding  at  the  end  of  the  following  new 
subsection: 

'*(w)(l)(A)  Notwithstanding  the  previous  provisions  of  this  section, 
for  purposes  of  determining  the  amount  to  be  paid  to  a  State  (as  de- 
fined in  paragraph  (7)(D))  under  subsection  (a)(1)  for  quarters  in  any 
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fiscal  year,  the  total  amount  expended  during  such  fiscal  year  as 
medical  assistance  under  the  State  plan  (as  determined  without 
regard  to  this  subsection)  shall  be  reduced  by  the  sum  of  any  reve- 
nues received  by  the  State  (or  by  a  unit  of  local  government  in-  the 
State)  during  the  fiscal  year — 

'W  from  provider-related  donations  (as  defined  in  paragraph 
(2)(A)),  other  than— 

''(I)  bona  fide  provider-related  donations  (as  defined  in 
paragraph  (2)(B)),  and 
''(II)  donations  described  in  paragraph  (2)(C); 
"(ii)  from  health  care  related  taxes  (as  defined  in  paragraph 
(2)(A)),  other  than  broad-based  health  care  related  taxes  (as  de- 
fined in  paragraph  (3)(B)); 

''(Hi)  from  a  broad-based  health  care  related  tax,  if  there  is  in 
effect  a  hold  harmless  provision  (described  in  paragraph  (Jf)) 
with  respect  to  the  tax;  or 

"(iv)  only  with  respect  to  State  fiscal  years  (or  portions  thereof) 
occurring  on  or  after  January/  1,  1992,  and  before  October  1, 
1995,  from  broad-based  health  care  related  taxes  to  the  extent 
the  amount  of  such  taxes  collected  exceeds  the  limit  established 
under  paragraph  (5). 
"(B)  Notwithstanding  the  previous  provisions  of  this  section,  for 
purposes  of  determining  the  amount  to  be  paid  to  a  State  under  sub- 
section (a)(7)  for  all  quarters  in  a  Federal  fiscal  year  (beginning 
with  fiscal  year  1993),  the  total  amount  expended  during  the  fiscal 
year  for  administrative  expenditures  under  the  State  plan  (as  deter- 
mined without  regard  to  this  subsection)  shall  be  reduced  by  the 
sum  of  any  revenues  received  by  the  State  (or  by  a  unit  of  local  gov- 
ernment in  the  State)  during  such  quarters  from  donations  de- 
scribed in  paragraph  (2)(C),  to  the  extent  the  amount  of  such  dona- 
tions exceeds  10  percent  of  the  amounts  expended  under  the  State 
plan  under  this  title  during  the  fiscal  year  for  purposes  described  in 
paragraphs  (2),  (3),  (4),  (6),  and  (  7)  of  subsection  (a). 

"(C)(i)  Except  as  otherwise  provided  in  clause  (ii)  subparagraph 
(A)(i)  shall  apply  to  donations  received  on  or  after  January  1,  1992. 

"(ii)  Subject  to  the  limits  described  in  clause  (Hi)  and  subpara- 
graph (E),  subparagraph  (A)(i)  shall  not  apply  to  donations  received 
before  the  effective  date  specified  in  subparagraph  (F)  if  such  dona- 
tions are  received  under  programs  in  effect  or  as  described  in  State 
plan  amendments  or  related  documents  submitted  to  the  Secretary 
by  September  30,  1991,  and  applicable  to  State  fiscal  year  1992,  as 
demonstrated  by  State  plan  amendments,  written  agreements.  State 
budget  documentation,  or  other  documentary  evidence  in  existence 
on  that  date. 

"(Hi)  In  applying  clause  (ii)  in  the  case  of  donations  received  in 
State  fiscal  year  1993,  the  maximum  amount  of  such  donations  to 
which  such  clause  may  be  applied  may  not  exceed  the  total  amount 
of  such  donations  received  in  the  corresponding  period  in  State 
fiscal  year  1992  (or  not  later  than  5  days  after  the  last  day  of  the 
corresponding  period).  . 

"(D)(i)  Except  as  otherwise  provided  in  clause  (ii),  subparagraphs 
(A)(ii)  and  (A)(iii)  shall  apply  to  taxes  received  on  or  after  January 
1,  1992. 
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*ViiV  Subparagraphs  (A)(ii)  and  (AMiiiJ  shall  not  apply  to  imper- 
missible taxes  (as  defined  in  clause  (Hi))  received  before  the  effective 
date  specified  in  subparagraph  (F)  to  the  extent  the  taxes  (including 
the  tax  rate  or  basej  were  in  effect,  or  the  legislation  or  regulations 
imposing  such  taxes  were  enacted  or  adopted,  as  of  November  22, 
1991. 

''(Hi)  In  this  subparagraph  and  subparagraph  (E),  the  term  'im- 
permissible tax'  means  a  health  care  related  tax  for  which  a  reduc- 
tion may  be  made  under  clause  (ii)  or  (Hi/  subparagraph  (A). 

''(E)(i)  In  no  case  may  the  total  amount  of  donations  and  taxed 
permitted  under  the  exception  provided  in  subparagraphs  (CXii)  and 
(D)(ii)  for  the  portion  of  State  fiscal  year  1992  occurring  during  cal- 
endar year  1992  exceed  the  limit  under  paragraph  (5)  minus  the 
total  amount  of  broad-based  health  care  related  taxes  received  in 
the  portion  of  that  fiscal  year. 

''(ii)  In  no  case  may  the  total  amount  of  donations  and  taxes  per- 
mitted under  the  exception  provided  in  subparagraphs  (C)(ii)  and 
(D)(ii)  for  State  fiscal  year  1993  exceed  the  limit  under  paragraph  (5) 
minus  the  total  amount  of  broad-based  health  care  related  taxes  re- 
ceived in  that  fiscal  year. 

''(F^  In  this  paragraph  in  the  case  of  a  State — 

'*(i)  except  as  provided  in  clause  'Hi),  with  a  State  fiscal  year 
beginning  on  or  before  Julv  1,  the  effective  date  is  October  1, 
1992, 

''(it)  except  as  provided  in  clause  'Hi),  with  a  State  fiscal  year 
that  begins  after  July  1,  the  effective  date  is  January  1,  1993,  or 
''(Hi)  with  a  State  legislature  which  is  not  scheduled  to  have  a 
regular  legislative  session  in  1992.  with  a  State  legislature 
which  is  not  scheduled  to  have  a  regular  legislative  session  in 
1993,  or  with  a  provider-specific  tax  enacted  on  November  4, 
1991,  the  effective  date  is  July  1,  1993. 
"(2)(A)  In  this  subsection  (except  as  provided  in  paragraph  (6)),  the 
term  'provider-related  donation '  means  any  donation  or  other  volun- 
tary payment  (whether  in  cash  or  in  kind)  made  (directly  or  indi- 
rectly) to  a  State  or  unit  of  local  government  by — 

"(i)  a  health  care  provider  (as  defined  in  paragraph  (7)(B)), 
"(ii)  an  entity  related  to  a  health  care  provider  (as  defined  in 
paragraph  (?)(C)),  or 

"(Hi)  an  entity  providing  goods  or  services  under  the  State 
plan  for  which  payment  is  made  to  the  State  under  paragraphs 
(2),  (3),  U),  (6),  or  (7)  of  subsection  (a). 
"(B)  For  purposes  of  paragraph  (l)(Aj(i)(I),  the  term  'bona  fide  pro- 
vider-related donation  means  a  provider-related  donation  that  has 
no  direct  or  indirect  relationship  (as  determined  by  the  Secretary!  to 
payments  made  under  this  title  to  that  provider,  to  providers  fur- 
nishing the  same  class  of  items  and  services  as  that  provider,  or  to 
any  related  entity,  as  established  by  the  State  to  the  satisfaction  of 
the  Secretary.  The  Secretary  may  by  regulation  specify  types  of  pro- 
vider-related donations  described  in  the  previous  sentence  that  will 
be  considered  to  be  bona  fide  provider-related  donations. 

"(C)  For  purposes  of  paragraph  (l)(A/(i)(II),  donations  described  in 
this  subparagraph  are  funds  expended  by  a  hospital,  clinic,  or  simi- 
lar entity  for  the  direct  cost  (included  costs  of  training  and  of  pre- 
paring and  distributing  outreach  materials)  of  State  or  local  agency 
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personnel  who  are  stationed  at  the  hospital  clinic,  or  entity  to  deter- 
mine the  eligibility  of  individuals  for  medical  assistance  under  this 
title  and  to  provide  outreach  services  to  eligible  or  potentially  eligi- 
ble individuals. 

''(3)(A)  In  this  subsection  (except  as  provided  in  paragraph  (6)1  the 
term  'health  care  related  tax '  means  a  tax  (as  defined  in  oaragraph 
(7XF)  that— 

is  related  to  health  care  items  or  services,  or  to  the  provi- 
sion of,  the  authority  to  provide,  or  payment  for,  such  items  or 
services,  or 

''(ii)  is  not  limited  to  such  items  or  services  but  provides  for 
treatment  of  individuals  or  entities  that  are  providing  or  paying 
for  such  items  or  services  that  is  different  from  the  treatment 
provided  to  other  individuals  or  entities. 
In  applying  clause  (i),  a  tax  is  considered  to  relate  to  health  care 
items  or  services  if  at  least  85  percent  of  the  burden  of  such  tax  falls 
on  health  care  providers. 

'XB)  In  this  subsection,  the  term  'broad-based  health  care  related 
tax'  means  a  health  care  related  tax  which  is  imposed  with  respect 
to  a  class  of  health  care  items  or  services  (as  described  in  paragraph 
(7)(A)  or  with  respect  to  providers  of  such  items  or  services  and 
which,  except  as  provided  in  subparagraphs  (D)  and  (E) — 

"(i)  is  imposed  at  least  with  respect  to  all  items  or  services  in 
the  class  furnished  by  all  non-Federal  nonpublic  providers  in 
the  State  (or,  in  the  case  of  a  tax  imposed  by  a  unit  of  local 
government  the  area  over  which  the  unit  has  jurisdiction)  or  is 
imposed  with  respect  to  all  non-FederaL  nonpublic  providers  in 
the  class;  and 

'Yii)  is  imposed  uniformly  (in  accordance  with  subparagraph 

(OX 

"(C)(i)  Subject  to  clause  (ii),  for  purposes  of  subparagraph  (B)(ii),  a 
tax  is  considered  to  be  imposed  uniformly  if— 

'W  in  the  case  of  a  tax  consisting  of  a  licensing  fee  or  similar 
tax  on  a  class  of  health  care  items  or  services  (or  providers  of 
such  items  or  services),  the  amount  of  the  tax  imposed  is  the 
same  for  every  provider  providing  items  or  services  within  the 
class; 

"(II)  in  the  case  of  a  tax  consisting  of  a  licensing  fee  or  simi- 
lar tax  imposed  on  a  class  of  health  care  items  or  services  (or 
providers  of  such  services)  on  the  basis  of  the  number  of  beds 
(licensed  or  otherwise)  of  the  provider,  the  amount  of  the  tax  is 
the  same  for  each  bed  or  each  provider  of  such  items  or  services 
in  the  class; 

"(III)  in  the  case  of  a  tax  based  on  revenues  or  receipts  with 
respect  to  a  class  or  items  or  services  (or  providers  of  items  or 
services)  the  tax  is  imposed  at  a  uniform  rate  for  all  items  and 
services  (or  providers  of  such  items  or  services)  in  the  class  on 
all  the  gross  revenues  or  receipts,  or  net  operating  revenues,  re- 
lating to  the  provision  of  all  such  items  or  services  (or  all  such 
providers)  in  the  State  (or,  in  the  case  of  a  tax  imposed  by  a 
unit  of  local  government  within  the  State,  in  the  area  over 
which  the  unit  has  jurisdiction);  or 
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''(IV)  in  the  case  of  any  other  tax,  the  State  establishes  to  the 
satisfaction  of  the  Secretary  that  the  tax  is  imposed  uniformly. 
'Yii)  Subject  to  subparagraphs  (D)  and  (E),  a  tax  imposed  with  re- 
spect to  a  class  of  health  care  items  and  services  is  not  considered  to 
be  imposed  uniformly  if  the  tax  provides  for  any  credits,  exclusions, 
or  deductions  which  have  as  their  purpose  or  effect  the  return  to 
providers  of  all  or  a  portion  of  the  tax  paid  in  a  manner  that  is 
inconsistent  with  subclauses  (I)  and  (II)  of  subparagraph  (E)(ii)  or 
providers  for  a  holdharmless  provision  described  in  paragraph  (J^). 

''(D)  A  tax  imposed  with  respect  to  a  class  of  health  care  items 
and  services  is  considered  to  be  imposed  uniformly — 

"(i)  notwithstanding  that  the  tax  is  not  imposed  with  respect  to 
items  or  services  (or  the  providers  thereof)  for  which  payment  is 
made  under  a  State  plan  under  this  title  or  title  XVIII,  or 

"(ii)  in  the  case  of  a  tax  described  in  subparagraph  (C)(i)(III), 
notwithstanding  that  the  tax  provides  for  exclusion  (in  whole  or 
in  part)  of  revenues  or  receipts  from  a  State  plan  under  this 
title  or  title  XVIII 
"(E)(i)  A  State  may  submit  an  application  to  the  Secretary  request- 
ing that  the  Secretary  treat  a  tax  as  a  broad-based  health  care  relat- 
ed tax,  notwithstanding  that  the  tax  does  not  apply  to  all  health 
care  item,^  or  services  in  class  (or  all  providers  or  such  items  and 
services),  provides  for  a  credit,  deduction,  or  exclusion,  is  not  ap- 
plied uniformly,  or  otherwise  does  not  meet  the  requirements  of  sub- 
paragraphs (B)  and  (C).  Permissible  waivers  many  include  exemp- 
tions for  rural  or  sole-community  providers. 

"(ii)  The  Secretary  shall  approve  such  an  application  if  the  State 
establishes  to  the  satisfaction  of  the  Secretary  that — 

"(I)  the  net  impact  of  the  tax  and  associated  expenditures 
under  this  title  as  proposed  by  the  State  is  generally  redistribu- 
tive  in  nature,  and 

"(II)  the  amount  of  the  tax  is  not  directly  cor-related  to  pay- 
ments under  this  title  for  items  or  servi^ces  with  respect  to 
which  the  tax  is  imposed. 
The  Secretary  shall  by  regulation  specify  types  of  credits,  exclusions, 
and  deductions  that  will  be  considered  to  meet  the  requirements  of 
this  subparagraph. 

"(4)  For  purposes  of  paragraph  (l)(A)(iii),  there  is  in  effect  a  hold 
harmless  provision  with  respect  to  a  broad-based  health  care  related 
tax  imposed  with  respect  to  a  class  of  items  or  services  if  the  Secre- 
tary determines  that  any  of  the  following  applies: 

"(A)  The  State  or  other  unit  of  government  imposing  the  tax 
provides  (directly  or  indirectly)  for  a  payment  (other  than  under 
this  title)  to  taxpayers  and  the  amount  of  such  payment  is  posi- 
tively correlated  either  to  the  amount  of  such  tax  or  to  the  dif- 
ference between  the  amount  of  the  tax  and  the  amount  of  pay- 
ment under  the  State  plan. 

"(B)  All  or  any  portion  of  the  payment  made  under  this  title 
to  the  taxpayer  varies  based  only  upon  the  amount  of  the  total 
tax  paid. 

"(C)  The  State  or  other  unit  of  government  imposing  the  tax 
provides  (directly  or  indirectly)  for  any  payment,  offset,  or 
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waiver  that  guarantees  to  hold  taxpayers  harmless  for  any  por- 
tion of  the  costs  of  the  tax. 
The  provisions  of  this  paragraph  shall  not  prevent  use  of  the  tax  to 
reimburse  health  care  providers  in  a  class  for  expenditures  under 
this  title  nor  preclude  States  from  relying  on  such  reimbursement  to 
justify  or  explain  the  tax  in  the  legislative  process, 

"(5)(A)  For  purposes  of  this  subsection,  the  limit  under  this  sub- 
paragraph with  respect  to- a  State  is  an  amount  equal  to  25  percent 
(or,  if  greater,  the  State  base  percentage,  as  defined  in  subparagraph 
(B))  of  the  non-Federal  share  of  the  total  amount  expended  under 
the  State  plan  during  a  State  fiscal  year  (or  portion  thereof),  as  it 
would  be  determined  pursuant  to  paragraph  (1)(A)  without  regard  to 
paragraph  (l)(A)(iv). 

'W)(i)  In  subparagraph  (A J,  the  term  'State  base  percentage' 
means,  with  respect  to  a  State,  an  amount  (expressed  as  a  percent- 
age) equal  to — 

'W  the  total  of  the  amount  of  health  care  related  taxes 
(whether  or  not  broad-based)  and  the  amount  of  provider-relat- 
ed donations  (whether  or  not  bona  fidej  projected  to  be  collected 
(in  accordance  with  clause  (ii))  during  State  fiscal  year  1992,  di- 
vided by 

''(II)  the  non-Federal  share  of  the  total  amount  estimated  to 
be  expended  under  the  State  plan  during  such  State  fiscal  year. 

''(ii)  For  purposes  of  clause  liJ(I),  in  the  case  of  a  tax  that  is  not  in 
effect  throughout  State  fiscal  year  1992  or  the  rate  (or  base)  of 
which  is  increased  during  such  fiscal  year,  the  Secretary  shall 
project  the  amount  to  be  collected  during  such  fiscal  year  as  if  the 
tax  (or  increase)  were  in  effect  during  the  entire  State  fiscal  year. 

"(C)(i)  The  total  amount  of  health  care  related  taxes  under  sub- 
paragraph (B)(i)(I)  shall  be  determined  by  the  Secretary  based  on 
only  those  taxes  (including  the  tax  rate  or  base)  which  were  in 
effect,  or  for  which  legislation  or  regulations  imposing  such  taxes 
were  enacted  or  adopted,  as  of  November  22,  1991. 

"(ii)  The  amount  of  provider-related  donations  under  subpara- 
graph (B)(i)(I)  shall  be  determined  by  the  Secretary  based  on  pro- 
grams in  effect  on  September  30,  1991,  and  applicable  to  State  fiscal 
year  1992,  as  demonstrated  by  State  plan  amendments,  written 
agreements.  State  budget  documentation,  or  other  documentary  evi- 
dence in  existence  on  that  date. 

"(Hi)  The  amount  of  expenditures  described  in  subparagraph 
(B)(i)(II)  shall  be  determined  by  the  Secretary  based  on  the  best  data 
available  as  of  the  date  of  the  enactment  of  this  subsection. 

"(6)(A)  Notwithstanding  the  provisions  of  this  subsection,  the  Sec- 
retary may  not  restrict  States '  use  of  funds  where  such  funds  are  de- 
rived from  State  or  local  taxes  (or  funds  appropriated  to  State  uni- 
versity teaching  hospitals)  transferred  from  or  certified  by  units  of 
government  within  a  State  as  the  non-Federal  share  of  expenditures 
under  this  title,  regardless  of  whether  the  unit  of  government  is  also 
a  health  care  provider,  except  as  provided  in  section  1902(a)(2), 
unless  the  transferred  funds  are  derived  by  the  unit  of  government 
from  donations  or  taxes  that  would  not  otherwise  be  recognized  as 
the  non-Federal  share  under  this  section. 
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"(B)  For  purposes  of  this  subsection,  funds  the  use  of  which  the 
Secretary  may  not  restrict  under  subparagraph  (A)  shall  not  be  con- 
sidered to  be  a  provider-related  donation  or  a  health  care  related 
tax. 

'\7)  For  purposes  of  this  subsection: 

"(A)  Each  of  the  following  shall  be  considered  a  separate 
class  of  health  care  items  and  services: 
^'dJ  Inpatient  hospital  services, 
"(ii)  Outpatient  hospital  services. 

''(Hi)  Nursing  facility  services  (other  than  services  of  in- 
termediate care  facilities  for  the  mentally  retarded). 

''(iv)  Services  of  intermediate  care  facilities  for  the  men- 
tally retarded. 

'  (v)  Physicians'  services. 

''fvi)  Home  health  care  services. 

'\'vii)  Outpatient  prescription  drugs. 

''fviii)  Services  of  health  maintenance  organizations  (and 
other  organizations  with  contracts  under  section  190S(m)). 

"(ix)  Such  other  classification  of  health  care  items  and 
services  consistent  with  this  subparagraph  as  the  Secretary 
may  establish  by  regulation. 
"(B)  The  term  'health  care  provider'  means  an  individual  or 
person  that  receives  payments  for  the  provision  of  health  care 
items  or  services. 

"(C)  An  entity  is  considered  to  be  'related'  to  a  health  care 
provider  if  the  entity — 

"(i)  is  an  organization,  association,  corporation  or  part- 
nership formed  by  or  on  behalf  of  health  care  providers: 

"(ii)  is  a  person  with  an  ownership  or  control  interest  :as 
defined  in  section  112Jf(a)(S))  in  the  provider; 

"(Hi)  is  the  employee,  spouse,  parent,  child  or  sibling  of 
the  provider  (or  of  a  person  described  in  clause  iii));  or 

"(iv)  has  a  similar,  close  relationship  (as  defined  in  regu- 
lations) to  the  provider. 
"(D)  The  term  'State'  means  only  the  50  States  and  the  Dis- 
trict of  Columbia  but  does  not  include  any  State  whose  entire 
program  under  this  title  is  operated  under  a  waiver  granted 
under  section  1115. 

"(E)  The  'State  fiscal  year'  means,  with  respect  to  a  specified 
year,  a  State  fiscal  year  ending  in  that  specified  year. 

"(F)  The  term  'tax'  includes  any  licensing  fee,  assessment,  or 
other  mandatory  payment,  but  does  not  include  payment  of  a 
criminal  or  civil  fine  or  penalty  (other  than  a  fine  or  penalty 
imposed  in  lieu  of  or  instead  of  a  fee,  assessment,  or  other  man- 
datory payment). 

"(G)  The  term  'unit  of  local  government'  means,  with  respect 
to  a  State,  a  city,  county,  special  purpose  district,  or  other  gov- 
ernmental unit  in  the  State. 
(b)  Conforming  Amendments.— ( 1 )  Section  1902(t)  of  such  Act  (J^J 
U.S.C.  1396a(t))  is  amended— 

(A)  by  striking  "Except  as  provided  in  section  1903(1),  noth- 
ing '  and  inserting  "Nothing",  and 

(B)  by  striking  "taxes  (whether  or  not  of  general  applicabil- 
ity)" and  inserting  "taxes  of  general  applicability". 
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(2)  Section  1903(i)  of  such  Act  U2  U.S.C.  1396(i))  is  amended  by 
striking  paragraph  (10)  inserted  by  section  4'^01(b)(2)(B)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1990. 

(cJ  Effective  Date. — (1)  The  amendments  made  by  this  section 
shall  take  effect  January  1,  1992,  without  regard  to  whether  or  not 
regulations  have  been  promulgated  to  carry  out  such  amendments 
by  such  date. 

(2)  Except  as  specifically  provided  in  section  1903(w)  of  the  Social 
Security  Act  and  notwithstanding  any  other  provision  of  such  Act, 
the  Secretary  of  Health  and  Human  Services  shall  not,  with  respect 
to  expenditures  prior  to  the  effective  date  specified  in  section 
1903(w)(l)(F)  of  such  Act,  disallow  any  claim  submitted  by  a  State 
for,  or  otherwise  withhold  Federal  financial  participation  with  re- 
spect to,  amounts  expended  for  medical  assistance  under  title  XIX 
of  the  Social  Security  Act  by  reason  of  the  fact  that  the  source  of  the 
funds  used  to  constitute  the  non-Federal  share  of  such  expenditures 
is  a  tax  imposed  on,  or  a  donation  received  from,  a  health  care  pro- 
vider, or  on  the  ground  that  the  amount  of  any  donation  or  tax  pro- 
ceeds must  be  credited  against  the  amount  of  the  expenditure. 

(3)  The  interim  final  rule  promulgated  by  the  Secretary  of  Health 
and  Human  Services  on  October  31,  1991  (56  Federal  Register 
56132),  relating  to  the  State  share  of  financial  participation  under 
the  medicaid  program,  is  hereby  nullified  and  is  of  no  effect.  No 
part  of  such  rule  shall  be  effective  except  pursuant  to  a  rule  promul- 
gated after  the  date  of  the  enactment  of  this  Act  and  consistent 
with  this  section  (and  the  amendments  made  by  this  section  L 

SEC.  3.  RESTRICTIONS  ON  AGGREGATE  PAYMENTS  FOR  DISPROPORTION- 
ATE SHARE  HOSPITALS. 

(a)  Repeal  of  Prohibition  of  Upper  Payment  Limit  for  Dis- 
proportionate Share  Hospitals.— Section  1902(h)  of  the  Social 
Security  Act  (42  U.S.C.  1396a(h))  is  amended  by  striking  ''to  limit'' 
the  first  place  it  appears  and  all  that  follows  through  ''special 
needs  or'\ 

(b)  Limitation  on  Aggregate  Payment  Adjustments. — 

(1)  In  general.— Section  1923  of  such  Act  (42  U.S.C.  1396r-4) 
is  amended  by  adding  at  the  end  the  following  new  subsection: 
"(f)  Denial  of  Federal  Financial  P.articipation  for  Payments 
IN  Excess  of  Certain  Limits.— 
"(1)  In  general. — 

"(A)  Application  of  state-specific  limits. — Except  as 
provided  in  subparagraph  (D),  payment  under  section 
1903(a)  shall  not  be  made  with  respect  to  any  payment  ad- 
justment made  under  this  section  for  hospitals  in  a  State 
(as  defined  in  paragraph  (Jf)(B))  for  quarters — 

"(i)  in  fiscal  year  1992  (beginning  on  or  after  January 
1,  1992),  unless— 

"(I)  the  payment  adjustments  are  made — 

"(a)  in  accordance  with  the  State  plan  in 
effect  or  amendments  submitted  to  the  Secre- 
tary by  September  30,  199  L 

"(bJ  in  accordance  with  the  State  plan  in 
effect  or  amendments  submitted  to  the  Secre- 
tary by  November  26,  1991,  or  modification 
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thereof,  if  the  amendment  designates  only  dis- 
proportionate share  hospitals  with  a  medicaid 
or  low-income  utilization  percentage  at  or 
above  the  Statewide  arithmetic  mean,  or 

''(c)  in  accordance  with  a  payment  methodol- 
ogy which  was  established  and  in  effect  as  of 
September  30,  1991,  or  in  accordance  with  leg- 
islation or  regulations  enacted  or  adopted  as 
of  such  date:  or 
''(II)  the  payment  adjustments  are  the  minimum 
adjustments  required  in  order  to  meet  the  require- 
ments of  subsection  (c)(1);  or 
''(iij  in  a  subsequent  fiscal  year,  to  the  extent  that 
the  total  of  such  payment  adjustments  exceeds  the 
State  disproportionate  share  hospital  (in  this  subsec- 
tion referred  to  as  'DSH')  allotment  for  the  year  (as 
specified  in  paragraph  (2)). 
''(B)  National  dsh  payment  limit.— The  national  DSH 
payment  limit  for  a  fiscal  year  is  equal  to  12  percent  of  the 
total  amount  of  expenditures  under  State  plans  under  this 
title  for  medical  assistance  during  the  fiscal  year. 

"(C)  Publication  of  state  dsh  allotments  and  na- 
tional DSH  PAYMENT  LIMIT. — Before  the  beginning  of  each 
fiscal  year  (beginning  with  fiscal  year  1993),  the  Secretary 
shall,  consistent  with  section  1903(d),  estimate  and  pub- 
lish— 

"(i)  the  national  DSH  payment  limit  for  the  fiscal 
year,  and 

"(ii/  the  State  DSH  allotment  for  each  -State  for  the 
year. 

"(D)  Conditional  exception  for  certain  states. — Sub- 
ject to  subparagraph  (E),  beginning  with  payments  for  quar- 
ters beginning  on  or  after  January  7,  1996,  and  at  the 
option  of  a  State,  subparagraph  (A)  shall  not  apply  in  the 
case  of  a  State  which  defines  a  hospital  as  a  disproportion- 
ate share  hospital  under  subsection  (a)(1)  only  if  the  hospi- 
tal meets  any  of  the  following  requirements: 

"(i)  The  hospital's  medicaid  inpatient  utilization 
rate  (as  defined  in  subsection  (b)(2))  is  at  or  above  the 
mean  medicaid  inpatient  utilization  rate  for  all  hospi- 
tals in  the  State. 

"(ii)  the  hospitals  low-income  utilization  rate  (as  de- 
fined in  subsection  (b)(3))  is  at  or  above  the  mean  low- 
income  utilization  rate  for  all  hospitals  in  the  State. 

"(Hi)  The  number  of  inpatient  days  of  the  hospital 
attributable  to  patients  who  (for  such  days)  were  eligi- 
ble for  medical  assistance  under  the  State  plan  is  equal 
to  at  least  1  percent  of  the  total  number  of  such  days 
for  all  hospitals  in  the  State. 

"(iv)  The  hospital  meets  such  alternative  requirement 
as  the  Secretary  may  establish  by  regulation,  taking 
into  account  the  special  circumstances  of  children 's 
hospitals,  hospitals  located  in  rural  areas,  and  sole 
community  hospitals. 
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''(E)  Condition  for  option. — The  option  specified  in 
subparagraph  (D)  shall  not  apply  for  payments  for  a  quar- 
ter beginning  before  the  date  of  enactment  of  legislation  es- 
tablishing a  limit  on  payment  adjustments  under  this  sec- 
tion which  would  apply  in  the  case  of  a  State  exercising 
such  option. 

''(2)  Determination  of  state  dsh  allotments. — 

''(A)  In  general.— Subject  to  subparagraph  (BK  the  State 
DSH  allotment  for  a  fiscal  year  is  equal  to  the  State  DSH 
allotment  for  the  previous  fiscal  year  (or,  for  fiscal  year 
1993s  the  State  base  allotment  as  defined  in  paragraph 
(4)(C)),  increased  by — 

''(i)  the  State  growth  factor  (as  defined  in  paragraph 
(JfXE))  for  the  fiscal  year,  and 

''(ii)  the  State  supplemental  amount  for  the  fiscal 
year  (as  determined  under  paragraph  (3)). 
''(B)  Exceptions.  — 

"(i)  Limit  to  12  percent  or  base  allotment. — .4 
State  DSH  allotment  under  subparagraph  (A)  for  a 
fiscal  year  shall  not  exceed  12  percent  of  the  total 
amount  of  expenditures  under  the  State  plan  for  medi- 
cal assistance  during  the  fiscal  year,  except  that,  in  the 
case  of  a  high  DSH  State  (as  defined  in  paragraph 
(4J(A)X  the  State  DSH  allotment  shall  equal  the  State 
base  allotment 

"(ii)  Exception  for  minimum  required  adjust- 
MENT.—No  State  DSH  allotment  shall  be  less  than  the 
minimum  amount  of  payment  adjustments  the  State  is 
required  to  make  in  the  fiscal  year  to  meet  the  require- 
ments of  subsection  (c)(1). 
^'(3)  State  supplemental  amounts. — The  Secretary  shall  de- 
termine a  supplemental  amount  for  each  State  that  is  not  a 
high  DSH  State  for  a  fiscal  year  as  follows: 

"(A)  Determination  of  redistribution  pool. — The  Sec- 
retary shall  subtract  from  the  national  DSH  payment  limit 
(specified  in  paragraph  (1)(B)J  for  the  fiscal  year  the  follow- 
ing: 

"(i)  the  total  of  the  State  base  allotments  for  high 
DSH  States; 

"(ii)  the  total  of  State  DSH  allotments  for  the  previ- 
ous fiscal  year  (or,  in  the  case  of  fiscal  year  1993,  the 
total  of  State  base  allotments)  for  all  States  other  than 
high  DSH  States; 

''(Hi)  the  total  of  the  State  growth  amounts  for  all 
States  other  than  high  DSH  States  for  the  fiscal  year; 
and 

"(iv)  the  total  additions  to  State  DSH  allotments  the 
Secretary  estimates  will  be  attributable  to  paragraph 

(2)(B)(ii). 

"(B)  Distribution  of  pool  based  on  total  medicaid 
EXPENDITURES  FOR  MEDICAL  .ASSISTANCE. — The  supplemen- 
tal amount  for  a  State  for  a  fiscal  year  is  equal  to  the 
lesser  of— 
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'YiV  the  product  of  the  amount  determined  under  sub- 
paragraph (A)  and  the  ratio  of— 

''(I)  the  total  amount  of  expenditures  made 
under  the  State  plan  under  this  title  for  medical 
assistance  during  the  fiscal  year,  to 

''(II)  the  total  amount  of  expenditures  made 
under  the  State  plans  under  this  title  for  medical 
assistance  during  the  fiscal  year  for  all  States 
which  are  not  high  DSH  States  in  the  fiscal  year, 
or 

''(ii)  the  amount  that  would  raise  the  State  DSH  al- 
lotment to  the  maximum  permitted  under  paragraph 
(2)(B). 

''(Jf)  Definitions. — In  this  subsection: 

'\A)  High  dsh  state— The  term  'high  DSH  State 
means,  for  a  fiscal  year,  a  State  for  which  the  State  base 
allotment  exceeds  12  percent  of  the  total  amount  of  expend- 
itures made  under  the  State  plan  under  this  title  for  medi- 
cal assistance  during  the  fiscal  year. 

'W)  State. — The  term  'State'  means  only  the  50  States 
and  the  District  of  Columbia  but  does  not  include  any 
State  whose  entire  program  under  this  title  is  operated 
under  a  waiver  granted  under  section  1115. 

''(C)  State  base  allotment. — The  term  'State  base  allot- 
ment' means,  with  respect  to  a  State,  the  greater  of— 

"(i)  the  total  amount  of  payment  adjustments  made 
under  subsection  (c)  under  the  State  plan  during  fiscal 
year  1992  (excluding  any  such  payment  adjustments  for 
which  a  reduction  mav  be  made  under  paragraph 
(l)(A)(i)),  or 
"(ii)  $1,000,000. 

The  amount  under  clause  (i)  shall  be  determined  by  the 
Secretary  and  shall  include  only  payment  adjustments  de- 
scribed in  paragraph  (l)(Aj(i)(I). 

"(D)  State  growth  amount. — The  term  'State  growth 
amount'  means,  with  respect  to  a  State  for  a  fiscal  year,  the 
lesser  of— 

"(i)  the  product  of  the  State  growth  factor  and  the 
State  DSH  payment  limit  for  the  previous  fiscal  year, 
or 

"(ii)  the  amount  by  which  12  percent  of  the  total 
amount  of  expenditures  made  under  the  State  plan 
under  this  title  for  medical  assistance  during  the  fiscal 
year  exceeds  the  State  DSH  allotment  for  the  previous 
fiscal  year. 

"(E)  State  growth  factor. — The  term  'State  growth 
factor'  means,  for  a  State  for  a  fiscal  year,  the  percentage 
by  which  the  expenditures  described  in  section  190-J(a)  in 
the  State  in  the  fiscal  year  exceed  such  expenditures  in  the 
previous  fiscal  year.  ". 
(2)  Conforming  amendments. — <A)  Such  seccion  192 J  is  fur- 
ther amended — 
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(i)  in  subsection  (a)(2)(B),  by  striking  ''subsection  (c),  "  and 
inserting  ''subsections  (c)  and  (f),  and 

(ii)  in  subsection  (c),  by  striking  "In  order''  and  inserting 
"Subject  to  subsection  if),  in  order". 

(B)  Section  1903(a)(1)  of  such  Act  (42  U.S.C.  1396b(a)(l))  is 
amended  by  inserting  "and  section  1923(fy'  after  "of  this  sec- 
tion". 

(c)  Limits  on  Authority  To  Restrict  DSH  Designations. — Sub- 
section (b)  of  such  section  is  amended  by  adding  at  the  end  the  fol- 
lowing new  paragraph: 

"(Jf)  The  Secretary  may  not  restrict  a  State's  authority  to  des- 
ignate hospitals  as  disproportionate  share  hospitals  under  this 
section.  The  previous  sentence  shall  not  be  construed  to  affect 
the  authority  of  the  Secretary  to  reduce  payments  pursuant  to 
section  1903(w)(l)(A)(iii)  if  the  Secretary  determines  that,  as  a 
result  of  such  designations,  there  is  in  effect  a  hold  harmless 
provision  described  in  section  1903(w)(Jf.). 

(d)  Study  of  DSH  Payment  Adjustments. — 

(1)  In  general. — The  Prospective  Payment  Assessment  Com- 
mission shall  conduct  a  study  concerning — 

(A)  the  feasibility  and  desirability  of  establishing  maxi- 
mum and  minimum  payment  adjustments  under  section 
1923(c)  of  the  Social  Security  Act  for  hospitals  deemed  dis- 
proportionate share  hospitals  under  State  medicaid  plans, 
and 

(B)  criteria  (other  than  criteria  described  in  clause  (i)  or 
(ii)  of  section  1923(f)(1)(D)  of  such  Act)  that  are  appropriate 
for  the  designation  of  disproportionate  share  hospitals 
under  section  1923  of  such  Act. 

(2)  Items  included  in  study. — The  Commission  shall  include 
in  the  study — 

(A)  a  comparison  of  the  payment  adjustments  for  hospi- 
tals made  under  such  section  and  the  additional  payments 
made  under  title  XVIII  of  such  Act  for  hospitals  serving  a 
significantly  disproportionate  number  of  low-income  pa- 
tients under  the  w.edicare  program;  and 

(B)  an  analysis  of  the  effect  the  establishment  of  limits 
on  such  payment  adjustments  will  have  on  the  ability  of 
the  hospitals  to  be  reimbursed  for  the  resource  costs  in- 
curred by  the  hospitals  in  treating  individuals  entitled  to 
medical  assistance  under  State  medicaid  plans  and  other 
low-income  patients. 

(3)  Report.— Not  later  than  January  1,  1994,  the  Commission 
shall  submit  a  report  on  the  study  conducted  under  paragraph 
(1)  to  the  Committee  on  Finance  of  the  Senate  and  the  Commit- 
tee on  Energy  and  Commerce  of  the  House  of  Representatives. 
Such  report  shall  include  such  recommendations  respecting  the 
designation  of  disproportionate  share  hospitals  and  the  estab- 
lishment of  maximum  and  minimum  payment  adjustments  for 
such  hospitals  under  section  1923  of  the  Social  Security  Act  as 
may  be  appropriate. 

(e)  Effective  Date.—(1)  The  amendments  made  by  this  section 
shall  take  effect  January  1,  1992. 
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(2)  The  proposed  rule  promulgated  by  the  Secretary  of  Health  and 
Human  Services  on  October  Jl,  1991  (56  Federal  Register  561411  re- 
lating to  the  standards  for  defining  disproportionate  share  hospitals 
under  the  medicaid  program,  shall  be  withdrawn  and  canceled.  No 
part  of  such  proposed  rule  shall  be  effective  except  pursuant  to  a 
rule  promulgated  after  the  date  of  the  enactment  of  this  Act  and 
consistent  with  this  section  (and  the  amendments  made  by  this  sec- 
tion). 

SEC.  4.  REPORTING  REQUIREMENT. 

(a)  In  General.— Section  1903(d)  of  the  Social  Security  Act  (^2 
U.S.C.  1396b(d))  is  amended  by  adding  at  the  end  the  following: 

''f6)(Aj  Each  State  fas  defined  in  subsection  (w)(7)(D))  shall  in- 
clude, in  the  first  report  submitted  under  paragraph  (1)  after  the 
end  of  each  fiscal  year,  information  related  to — 

'^(i)  provider-related  donations  made  to  the  State  or  units  of 
local  government  during  such  fiscal  year,  and 

"(ii)  health  care  related  taxes  collected  by  the  State  or  such 
units  during  such  fiscal  year. 
''(B)  Each  State  shall  include,  in  the  first  report  submitted  under 
paragraph  (1)  after  the  end  of  each  fiscal  year,  information  related 
to  the  total  amount  of  payment  adjustments  made,  and  the  amount 
of  payment  adjustments  made  to  individual  providers  '  by  provider), 
under  section  1922(c)  during  such  fiscal  year.  '\ 

(hi  Effective  Date. — The  amendment  made  by  subsection  laj 
shall  apply  to  fiscal  years  ending  after  the  date  of  the  enactment  of 
this  Act. 

SEC.  5  INTERIM  FINAL  REGULATIONS. 

(a)  In  General. — Subject  to  subsection  ibj,  the  Secretar.'  of  Health 
and  Human  Services  shall  issue  such  regulations  (on  an  interim 
final  or  other  basis)  as  may  be  necessary  to  implement  this  Act  and 
the  amendments  made  by  this  Act. 

(b)  Regulations  Changing  Treatment  of  Intergovernmental 
Transfers. — The  Secretary  may  not  issue  an  interim  final  regula- 
tion that  changes  the  treatment  (specified  in  section  Jf33.Jf5(a)  of  title 
1^2,  Code  of  Federal  Regulations)  of  public  funds  as  a  source  of  State 
share  of  financial  participation  under  title  XIX  of  the  Social  Secu- 
rity Act,  except  as  may  be  necessary  to  permit  the  Secretary  to  deny 
Federal  financial  participation  for  public  funds  described  in  section 
1903(w)(6)(A)  of  such  Act  (as  added  by  section  2(a)  of  this  Act)  that 
are  derived  from  donations  or  taxes  that  would  not  otherwise  be  rec- 
ognized as  the  non-Federal  share  under  section  1903(w)  of  such  Act. 

(c)  Consultation  with  States. — The  Secretary  shall  consult  with 
the  States  before  issuing  any  regulations  under  this  Act. 

And  the  Senate  agree  to  the  same. 

John  D.  Dingell, 
Henry  A.  Waxman, 
Norman  F.  Lent, 
Managers  on  the  Part  of  the  House. 

Lloyd  Bentsen, 
Jay  Rockefeller, 
Donald  W.  Riegle, 
Bob  Packwood, 
Dave  Durenberger, 
Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendment  of  the  Senate  to  the  bill  (H.R.  3595),  to  delay  until  Sep- 
tember 30,  1992,  the  issuance  of  any  regulations  by  the  Secretary  of 
Health  and  Human  Services  changing  the  treatment  of  voluntary 
contributions  and  provider-specific  taxes  by  States  as  a  source  of  a 
State's  expenditures  for  which  Federal  financial  participation  is 
available  under  the  medicaid  program  and  to  maintain  the  treat- 
ment of  intergovernmental  transfers  as  such  a  source,  submit  the 
following  joint  statement  to  the  House  and  the  Senate  in  explana- 
tion of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report: 

The  Senate  amendment  struck  out  all  of  the  House  bill  after  the 
enacting  clause  and  inserted  a  substitute  text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifjdng  changes. 

1.  USE  OF  VOLUNTARY  CONTRIBUTIONS,  PROVIDER-SPECIFIC  TAXES,  AND 
INTERGOVERNMENTAL  TRANSFERS  BY  STATES  TO  RECEIVE  FEDERAL 
MATCHING  FUNDS  UNDER  MEDICAID 

Current  Law 

The  Technical  and  Miscellaneous  Revenue  Act  of  1988,  as  amend- 
ed by  the  Omnibus  Budget  Reconciliation  Act  of  1990,  prohibits  the 
Secretary  from  issuing  any  fmai  regulation  prior  to  December  31, 
1991,  changing  the  treatment  of  voluntary  contributions  or  provid- 
er-paid taxes  used  by  States  to  receive  Federal  matching  funds.  The 
Omnibus  Budget  Reconciliation  Act  of  1990  prohibits  the  Secretary 
from  denying  or  limiting  payments  to  a  State  from  expenditures  at- 
tributable to  taxes,  whether  or  not  of  general  applicability,  imposed 
with  respect  to  the  provision  of  medical  services.  The  Secretary  is 
permitted  to  deny  matching  funds  for  Medicaid  payments  made  to 
reimburse  a  hospital,  nursing  facility  (NF),  or  intermediate  care  fa- 
cility for  the  mentally  retarded  (ICF-MR)  for  taxes  imposed  by  a 
State  solely  with  respect  to  such  facilities. 

House  Bill 

Extends  the  moratorium  on  issuance  of  new  regulations  through 
September  30,  1992.  Permanently  prohibits  the  issuance  of  regula- 

il5) 
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tions  that  change  the  treatment  of  public  funds  used  as  the  State 
share  of  Medicaid,  including  public  funds  contributed  by  an  agency 
that  provides  Medicaid  services.  Provides  that  any  regulation 
changing  the  treatment  of  voluntary  contributions  may  not  apply 
to  contributions  made  before  January  1,  1993,  except  that  FY  1993 
Federal  financial  participation  (PFP)  related  to  a  State's  use  of  con- 
tributions must  not  exceed  the  amount  of  FFP  related  to  such  con- 
tributions in  FY  1991.  Prohibits  the  Secretary  from  reducing  pay- 
ments to  States  based  on  quarterly  State  expenditure  estimates  be- 
cause such  estimates  include  amounts  attributable  to  contributions, 
intergovernmental  transfers,  or  provider-paid  taxes,  or  from  assess- 
ing any  penalty  or  taking  other  regulatory  action  against  a  State 
related  to  its  use  of  such  contributions,  transfers,  or  taxes.  The  pro- 
hibitions apply  to  payments  for  quarters  beginning  on  or  after  Jan- 
uary 1,  1992,  and  ending  on  or  before  September  30,  1992  (for  inter- 
governmental transfers  and  provider-paid  taxes)  or  December  31, 
1992  (for  voluntary  contributions),  and  to  actions  taken  by  the  Sec- 
retary during  the  same  periods. 

Senate  Amendment 

Provides  that,  for  the  purpose  of  computing  Federal  matching 
funds.  State  Medicaid  spending  for  a  quarter  (other  than  in  Arizo- 
na) is  to  be  reduced  by  the  amount  of  any  revenues  received  by  the 
State  or  a  local  government  on  or  after  January  1,  1992,  from: 

Provider-related  donations  (donations  from  a  medical  provid- 
er, related  entity,  or  administrative  contractor),  except  "bona- 
fide"  donations,  and  donations  in  the  form  of  payment  for  out- 
standing Medicaid  eligibility  workers.  Beginning  in  Federal  FY 
1993,  donations  related  to  outstationing  are  limited  to  10  per- 
cent of  State  administrative  costs. 

Health  care  related  taxes  (those  related  to  provision  of 
health  services  and  85%  paid  by  providers  or  those  not  equally 
imposed  on  non-health  items)  that  are  not  broad-based.  Broad- 
based  taxes  are  defined  as  those  uniformly  imposed  on  all  non- 
Federal  nonpublic  providers  in  the  same  class  in  the  State  or 
locality  or  all  items  or  services  in  the  class  furnished  by  such 
providers.  A  tax  is  imposed  uniformly  if  the  amount,  rate,  and 
or  base  for  the  tax  is  the  same  for  all  subject  providers,  and 
the  tax  does  not  provide  for  credits,  deductions  or  exclusions 
that  have  the  effect  of  refunding  all  or  a  portion  of  the  tax.  A 
tax  may  be  uniform  even  if  it  applies  only  to  services  not  cov- 
ered under  Medicaid  or  Medicare  or  non-Medicare  revenues. 
The  Secretary  may  treat  a  tax  as  broad-based  on  application  by 
the  State  if  the  tax  and  related  spending  are  generally  redis- 
tributive  and  the  tax  and  Medicaid  payments  are  not  directly 
correlated.  Waivers  may  include  exemptions  for  rural  or  sole 
community  providers. 

Health  care  related  taxes  that  are  broad-based  but  to  which 
a  hold  harmless  provision  applies.  A  hold  harmless  provision  is 
one  that  provides  for:  a  non-Medicaid  payment  to  the  provider 
that  is  correlated  to  the  tax  or  to  differences  between  the  tax 
and  Medicaid  payments;  Medicaid  payment  varying  on  the 
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basis  of  taxes  paid;  or  the  State  or  locality  guarantees  that 
some  or  all  of  the  tax  will  be  offset  in  some  other  way. 

Broad-based  taxes  in  amounts  that  exceed  25  percent  of  the 
State  share  of  Medicaid  or  (if  greater)  the  State's  "base  per- 
centage'' in  ail  or  part  of  State  fiscal  years  beginning  on  or 
after  January  1,  1992.  and  before  October  1,  1995.  The  base 
percentage  is  equal  to  the  total  of  provider  donations  and/ or 
health  care  related  taxes  (whether  or  not  permissible)  project- 
ed to  be  collected  during  the  State  1992  fiscal  year,  divided  by 
the  estimated  State  share  of  Medicaid  spending  for  the  year.  In 
the  case  of  a  tax  not  in  effect  (or  increased)  during  the  full 
base  year,  the  Secretary  is  to  compute  the  base  percentage  as 
if  it  were  in  effect  for  the  full  year.  Donations  are  to  be  count- 
ed only  under  a  program  in  effect  or  reported  to  the  Secretary 
by  September  30,  1991;  taxes  are  to  be  counted  if  they  were  in 
effect  or  legislation  or  regulations  had  been  adopted,  as  of  No- 
vember 22,  1991. 

Permits  matching  for  certain  otherwise  prohibited  revenues  re- 
ceived before  October  1,  1992  (for  States  with  fiscal  years  beginning 
on  or  before  July  1),  January  1,  1993  (for  States  with  fiscal  3/ears 
beginning  after  July  1),  or  July  1,  1993  'for  a  State  that  has  an  en- 
acted provider  tax  on  November  4,  1991,  or  whose  legislature  is  not 
scheduled  to  meet  in  1992  or  1993);  prohibits  a  disallowance  or 
withholding  of  FFP  related  to  donations  or  taxes  before  the  appli- 
cable date.  Matching  is  permitted  for  donations  only  under  a  pro- 
gram in  effect  or  reported  to  the  Secretary  by  September  30,  1991. 
Countable  donations  for  a  State's  1993  fiscal  year  may  not  exceed 
those  for  the  State's  1992  fiscal  year.  Matching  is  permitted  for 
non-broad-based  taxes,  or  broad-based  taxes  with  a  hold  harmless 
provision,  only  if  the  taxes  were  in  effect  or  legislation  or  regula- 
tions had  been  adopted,  as  of  November  22.  1991.  Increases  after 
that  date  are  not  permitted.  The  sum  of  allowed  donations  and 
taxes  (including  broad-based  taxes)  for  the  part  of  a  State's  fiscal 
year  occurring  in  calendar  year  1992,  or  for  all  of  State  fiscal  year 
1993  may  not  exceed  25  percent  (or  the  base  percentage)  of  the 
State  share  of  Medicaid. 

Prohibits  the  Secretary  from  restricting  States'  use  of  funds  de- 
rived from  State  or  local  taxes  (including  funds  appropriated  to 
State-owned  teaching  hospitals)  transferred  from  or  certified  by 
local  government  units  (including  units  that  are  providers)  unless 
the  transfers  exceed  the  40  percent  limit  on  local  government  shar- 
ing in  Medicaid  or  stem  from  otherwise  prohibited  donations  or 
taxes. 

Conference  agreement 

The  agreement  includes  the  Senate  amendment  with  modifica- 
tions. The  Secretary  is  required  to  withdraw  the  October  31,  1991, 
interim  final  rule  with  respect  to  donations  and  taxes.  The  Secre- 
tary may  not  change  current  treatment  of  intergovernmental 
transfers  except  through  the  formal  APA  regulatory  process 
(except  as  needed  to  deny  matching  for  public  funds  described  in 
section  1903(w)(6)(A)  that  are  derived  from  donations  or  taxes  that 
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would  not  otherwise  be  recognized).  Use  appropriations  made  to 
State  university  teaching  hospitals  is  to  be  treated  as  a  permissible 
transfer.  The  conferees  note  that  current  transfers  from  county  or 
other  local  teaching  hospitals  continue  to  be  permissible  if  not  de- 
rived from  sources  of  revenue  prohibited  under  this  act.  The  con- 
ferees intend  the  provision  of  section  1903(w)(6XA)  to  prohibit  the 
Secretary  from  denying  Federal  financial  participation  for  expendi- 
tures resulting  from  State  use  of  funds  referenced  in  that  provi- 
sion. 

2.  RESTRICTIONS  ON  AGGREGATE  PAYMENTS  FOR  DISPROPORTIONATE 

SHARE  HOSPITALS 

Current  Law 

Prohibits  the  Secretary  from  limiting  payment  adjustments  made 
by  States  to  hospitals  serving  a  disproportionate  number  of  low- 
income  patients  with  special  needs. 

House  Bill 

No  provision. 

Senate  Amendment 

Effective  January  1,  1992,  establishes  a  national  limit  on  dispro- 
portionate share  hospital  payment  adjustments  during  each  fiscal 
year  equal  to  12  percent  of  total  Medicaid  spending  for  that  year. 
Limits  a  State's  disproportionate  share  adjustments: 

In  the  part  of  FY  1992  beginning  on  or  aftei^' January  1,  1992, 
to  those  made  under  the  State  plan  in  effect  or  as  submitted  by 
September  30,  1991,  or  under  a  methodology  established  and  in 
effect  by  that  date,  or  legislation  or  regulations  adopted  by 
that  date.  A  State  plan  amendment  in  effect  or  submitted  by 
November  26,  1991,  may  be  used  if  it  designates  only  dispropor- 
tionate share  hospitals  with  a  Medicaid  or  low-income  percent- 
age at  or  above  the  State^^dde  arithmetic  mean.  Higher  pay- 
ment adjustments  are  permitted  if  necessary  to  meet  the  mini- 
mum prescribed  by  Medicaid  law. 

For  FY  1993  and  subsequent  fiscal  years,  to  the  amount  of 
the  State's  disproportionate  share  hospital  (DSH)  allotment. 
The  DSH  allotment  for  a  State  is  equal  to  the  previous  year's 
allotment  (or,  for  FY  1993,  its  "base  allotment' ),  increased  by 
the  State  growth  factor  and  the  State  supplemental  amount  for 
the  fiscal  year.  The  base  allotment  is  equal  to  the  greater  of 
the  State's  payment  adjustment  during  FY  1992  (subject  to  the 
limits  for  that  year)  or  $1  million.  The  growth  factor  is  the 
annual  percentage  increase  in  the  State's  Medicaid  spending. 
The  supplemental  amount  is  an  amount  payable  to  States  that 
are  not  high  DSH  States.  (A  State  is  a  high  DSH  State  for  a 
fiscal  year  if  its  base  allotment  exceeds  12  percent  of  its  total 
Medicaid  spending  for  that  fiscal  year.) 

The  supplemental  amounts  are  established  from  a  pool 
whose  size  is  determined  by  subtracting  from  the  amount  of 
the  national  DSH  limit  the  amounts  of:  (a)  the  base  allotment 
for  high  DSH  States,  (b)  total  allotments  to  non-high  DSH 
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States  for  the  previous  year,  (cj  total  'growth  amounts"  for 
non-high  DSH  States  for  the  current  year,  and  (d)  any  addi- 
tional amounts  needed  to  bring  State's  payment  adjustments 
up  to  statutory  minimums.  A  State's  growth  amount  is  the 
greater  of:  the  State's  allotment  for  the  previous  year  times 
the  growth  factor;  or  the  difference  between  the  allotment  for 
the  previous  year  and  12  percent  of  total  current  year  Medic- 
aid spending.  The  supplemental  amount  for  each  non-high 
DSH  State  is  the  lesser  of  (a)  a  share  of  the  pool  proportionate 
to  the  State's  share  of  all  Medicaid  spending  by  non-high  DSH 
States  or  (b)  the  amount  that  would  raise  the  State's  allowable 
payment  adjustments  to  12  percent  of  its  Medicaid  spending. 
Requires  the  Secretary  to  publish  State  allotments  and  national 
limits  for  each  fiscal  year  before  the  beginning  of  the  year.  Limits 
on  payment  adjustments  do  not  apply  in  Arizona. 

Prohibits  a  State  from  using  DSH  payment  adjustments  to  hold 
providers  harmless  for  health  care  related  taxes  after  the  effective 
date  of  limits  on  the  use  of  such  taxes.  With  this  exception,  prohib- 
its the  Secretary  from  restricting  a  State's  authority  to  designate 
disproportionate  share  hospitals. 

Conference  Agreement 

The  agreement  includes  the  Senate  amendment,  with  modifica- 
tions. 

After  January  1,  1996,  a  state  will  not  be  subject  to  the  aggregate 
limit  on  payment  adjustments  if  it  designates  as  DSH's  only  facili- 
ties whose  low-income  or  Medicaid  utilization  rate  exceeds  the 
State  mean,  that  account  for  at  least  1  percent  of  all  Medicaid  days 
in  the  State,  or  that  meet  other  criteria  established  by  the  Secre- 
tary, taking  into  account  the  special  circumstances  of  rural,  sole 
community,  and  childrens  hospitals. 

This  option  will  be  available  only  after  Congress  has  established 
limits  in  law  on  payment  adjustments  to  DSH  hospitals  or  States 
electing  the  option.  The  Prospective  Payment  Assessment  Commis- 
sion is  required  to  submit  a  report  to  Congress  by  January  1,  1994, 
on  appropriate  methods  for  establishing  appropriate  minimum  and 
maximum  adjustment  amounts  and  criteria  for  DSH  designation. 

3.  REPORT 

Current  Law 

No  provision. 

House  Bill 

Requires  the  Secretary  to  report  to  the  House  Energy  and  Com- 
merce and  Senate  Finance  Committees  by  February  3,  1992,  on  any 
regulations  the  Secretary  intends  to  issue  to  limit  the  use  of  contri- 
butions and  provider-specific  taxes,  the  specific  types  of  contribu- 
tions and  taxes  that  would  remain  permissible,  and  any  legislation 
the  Secretary  thinks  appropriate. 
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Senate  Amendment 

No  provision. 

Conference  Agreement 
The  agreement  does  not  include  the  House  provision. 

4.  BUDQET  COMPLIANCE  PROVISIONS 

Current  Law 

No  provision.  ^ 

House  Bill 

Provides  that  the  applicable  cost  estimates  for  the  purposes  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985 
shall  0  in  increased  outlays  and  receipts  for  FY  1991  through  FY 
1995. 

Senate  Amendment 

No  provision. 

Conference  Agreement 
The  agreement  does  not  include  the  House  provision. 

5.  STATE  REPORTS 

Current  Law 

No  provision. 

House  Bill 

No  provision. 

Senate  Amendment 

Requires  States  to  report  annually  on  donations  received  and 
taxes  collected  by  the  State  or  local  governments  during  each  fiscal 
year  and  the  amount  of  payment  adjustments  made  to  dispropor- 
tionate share  providers  during  the  year,  beginning  with  fiscal  years 
ending  after  the  date  of  enactment. 

Conference  Agreement 
The  agreement  includes  the  Senate  amendment. 

6.  INTERIM  FINAL  REGULATIONS 

Current  Law 

No  provision.  ^ 

House  Bill 

No  provision. 


21 


Amendment 

Requires  the  Secretary,  after  consultation  with  States,  to  issue 
implementing  regulations. 

John  D.  Dingell, 
Henry  A.  Waxman, 
Norman  F.  Lent, 
Managers  on  the  Part  of  the  House. 

Lloyd  Bentsen, 
Jay  Rockefeller, 
Donald  W.  Riegle, 
Bob  Pacxwood, 
Dave  Durenberger, 
Managers  on  the  Part  of  the  Senate, 
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Public  Law  102-318 
102d  Congress 

An  Act 

To  extend  the  emergency  unemployment  compensation  program,  to  revise  the  trigger 
provisions  contained  in  the  extended  unemployment  compensation  program,  ana 
for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  ^^Unemployment  Compensation 
Amendments  of  1992". 

TITLE  I— EXTENSION  OF  EMERGENCY 
UNEMPLOYMENT  COMPENSATION 
PROGRAM 

SEC.  101.  EXTENSION  OF  PROGRAM. 

(a;  General  Rule.— Sections  102(f)(1)  and  106(a)(2)  of  the  Emer- 
gency Unemployment  Compensation  Act  of  1991  (Public  Law  102- 
164,  as  amended)  are  each  amended  by  striking  "July  4,  1992" 
and  inserting  'TVIarch  6,  1993". 

(b)  Weeks  of  Benefits  Available  During  Extension. — Sub- 
paragraph (A)  of  section  102(b)(2)  of  such  Act  is  amended  by  striking 
clause  (ii)  and  the  flush  paragraph  at  the  end  thereof  and  inserting 
the  following: 

"(ii)  REDUCTION  FOR  WEEKS  AFTER  JUNE  13,  1992.— 
In  the  case  of  weeks  beginning  sifter  June  13,  1992 — 
"(I)  clause  (i)  of  this  subp£iragraph  shall  be 
applied  by  substituting  *26'  for  *33',  and  by  sub- 
stituting *20'  for  '26',  and 

"(II)  subparagraph  (A)  of  paragraph  (1)  shall 
be  appHed  by  substituting  *100  percent*  for  '130 
percent'. 

"(iii)  Reduction  for  weeks  in  7-percent  period. — 
In  the  case  of  weeks  beginning  in  a  7-percent  period — 
"(I)  clause  (ii)  of  this  subparagraph  shall  not 
apply, 

"(II)  clause  (i)  of  this  subparagraph  shall  be 
applied  by  substituting  '15'  for  '33',  and  by  sub- 
stituting '10'  for  '26',  and 

"(III)  subparagraph  (A)  of  paragraph  (1)  shall 
be  applied  by  substituting  '60  percent'  for  '130 
percent'. 

"(iv)  Reduction  for  weeks  in  6.8-percent  period.— 
In  the  case  of  weeks  beginning  in  a  6.8-percent  period — 
"(I)  clauses  (ii)  and  (iii)  of  this  subparagraph 
shall  not  apply. 
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"(7)  Paragraphs  (3)  and  (4)  shall  not  apply  to  weeks  of  Effective  date, 
unemployment  beginning  after  March  6,  1993,  and  before  Janu- 
ary 1,  1995,  and  no  provision  of  State  law  in  conformity  with 
such  paragraphs  shall  apply  during  such  period." 

(2)  Study. — ^The  Federal  Advisory  Council  established  under 
section  908  of  the  Social  Security  Act  shall  conduct  a  study 
of  the  provisions  suspended  by  the  amendment  made  by  para- 
graph (1).  Not  later  than  February  1,  1994,  such  Council  shall 
submit  to  the  Conunittee  on  Ways  and  Means  of  the  House 
of  Representatives  and  the  Committee  on  Finance  of  the  Senate, 
a  report  of  its  recommendations  on  such  suspended  provisions 
(including  whether  such  provisions  should  be  repealed  or 
revised). 


26  use  3304 
note. 


Reports. 


TITLE  m— MODIFICATIONS  TO 
FEDERAL  UNEMPLOYMENT  TAX 


SEC.  301.  INFORMATION  REQUIRED  WITH  RESPECT  TO  TAXATION  OF 
UNEMPLOYMENT  BENEFITS. 

(a)  Information  on  Unemployment  Benefits.— 

(1)  General  RULE.—The  State  agency  in  each  State  shall 
provide  to  an  individual  filing  a  claim  for  compensation  under 
the  State  unemployment  compensation  law  a  written  expla- 
nation of  the  Federal  and  State  income  taxation  of  iinemploy- 
ment  benefits  and  of  the  requirements  to  make  payments  of 
estimated  Federal  and  State  income  taxes. 

(2)  State  agency. — ^For  purposes  of  this  subsection,  the  term 
"State  agency"  has  the  meaning  given  such  term  by 'section 
3306(e)  of  the  Internal  Revenue  Code  of  1986. 

(b)  Effective  Date. — ^The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1, 1992. 

SEC.  302.  MAILING  OF  CERTAIN  INFORMATION  PERMITTED. 

(a)  General  Rule.— Section  302  of  the  Social  Security  Act  (42 
U.S.C.  502)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

''(c)  No  portion  of  the  cost  of  mailing  a  statement  under  section 
6050B(b)  of  the  Internal  Revenue  Code  of  1986  (relating  to 
unemplo}rment  compensation)  shall  be  treated  as  not  being  a  cost 
for  the  proper  and  efficient  administration  of  the  State  imemploy- 
ment  compensation  law  by  reason  of  including  with  such  statement 
information  about  the  earned  income  credit  provided  by  section 
32  of  the  Internal  Revenue  Code  of  1986.  The  preceding  sentence 
shall  not  apply  if  the  inclusion  of  such  information  increases  the 
postage  required  to  mail  such  statement." 

(b)  Effective  Date. — ^The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

SEC.  303.  EXTENSION  OF  EXISTING  TREATMENT  OF  CERTAIN  AGRI- 
CULTURAL WORKERS. 

(a)  General  Rule.— Subparagraph  (B)  of  section  3306(cXl)  of 
the  Internal  Revenue  Code  of  1986  is  amended  by  striking  "January 
1, 1993"  and  inserting  **January  1, 1995". 

(b)  REPORT.— Not  later  than  February  1, 1994,  the  Advisory  Coun- 
cil on  Unemployment  Compensation  shall  submit  a  report  to  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives 


26  use  3304 
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and  the  Committee  on  Finance  of  the  Senate  on  its  rec- 
ommendations with  respect  to  the  treatment  of  agricultural  labor 
performed  by  aliens. 

26  use  3302  SEC.  304.  EXTENSION  OF  PERIOD  FOR  REPAYMENT  OF  FEDERAL 
"o'^e.  LOANS  TO  STATE  UNEMPLOYMENT  FUNDS. 

(a)  General  Rule. — ^If  the  Secretary  of  Labor  determines  that 
a  State  meets  the  requirements  of  subsection  (b),  paragraph  (2) 
of  section  3302(c)  of  the  Internal  Revenue  Code  of  1986  shall  be 
applied  with  respect  to  such  State  for  taxable  years  after  1991 — 

(1)  by  substituting  "third"  for  "second"  in  subparagraph  (A)(i), 

(2)  by  substituting  "fourth  or  fifth"  for  "third  or  fourth"  in 
subparagraph  (B),  and 

(3)  by  substituting  "sixth"  for  "fifth"  in  subparagraph  (C). 

(b)  Requirements. — ^A  State  meets  the  requirements  of  tMs  sub- 
section if,  during  calendar  year  1992  or  1993,  the  State  amended 
its  unemployment  compensation  law  to  increase  estimated  con- 
tributions required  under  such  law  by  at  least  25  percent. 

(c)  Special  Rule. — ^This  section  shall  not  apply  to  any  taxable 
year  after  1994  unless  — 

(1)  such  taxable  year  is  in  a  series  of  consecutive  taxable 
years  as  of  the  beginning  of  each  of  which  there  was  a  balance 
referred  to  in  section  3302(c)(2)  of  such  Code,  and 

(2)  such  series  includes  a  taxable  year  beginning  in  1992, 
1993,  or  1994. 

TITLE  IV— MODIFICATION  TO  REGULAR 
STATE  UNEMPLOYMENT  COM- 
PENSATION PROGRAMS 

SEC.  401.  TREATMENT    OF    SHORT-TIME    UNEMPLOYMENT  COM- 
PENSATION PROGRAMS. 

(a)  AUTHORIZATION  OF  PROGRAMS.— 

(1)  Paragraph  (4)  of  section  3304(a)  of  the  Internal  Revenue 
26  use  3304.  Code  of  1986  is  amended  by  striking  ''and"  at  the  end  of 

subparagraph  (C),  by  inserting  "and"  at  the  end  of  subpara- 
graph (D)  and  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(E)  amoimts  may  be  withdrawn  for  the  payment  of 
short-time  compensation  under  a  plan  approved  by  the 
Secretary  of  Labor;** 

26  use  3306.  (2)  Subsection  (0  of  section  3306  of  such  Code  is  amended 

by  striking  "and"  at  the  end  of  paragraph  (2)  by  striking  the 
period  at  the  end  of  paragraph  (3)  and  inserting  ";  and",  and 
by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(4)  amounts  may  be  withdrawn  for  the  payment  of  short- 
time  compensation  imder  a  plan  approved  by  the  Secretary 
of  Labor." 

42  use  503.  (3)  Section  303(a)(5)  of  the  Social  Security  Act  is  amended 

by  inserting  before  ";  and"  the  following  ":  Provided  further, 
^       That  amounts  may  be  withdrawn  for  the  payment  of  short- 
time  compensation  under  a  plan  approved  by  the  Secretary 
of  Labor". 
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(c)  Exclusion  From  Income.— 

(1)  Qualified  trusts.— Subsection  (e)  of  section  402  (relating  26  use  402. 
to  taxability  of  beneficiary  of  employees'  trust),  as  amended 

by  section  521,  is  amended  by  adding  at  the  end  the  following 
new  Daragraph: 

"(6)  Direct  trustee-to-trustee  transfers.— Any  amount 
transferred  in  a  direct  trustee-co-trustee  transfer  in  accordance 
with  section  401(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer.'* 

(2)  Employee  ajinuities.— Subsection  (a)  of  section  403  is  -6  use  403. 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  Direct  trustee-to-trustee  transfer.— Any  amount 
transferred  in  a  direct  trustee-to-trustee  transfer  in  accordance 
with  section  401(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer. 

(3)  Annuity  contracts  purchased  by  charities  and  public 
schools. — Section  403(b)(10)  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "Any  amount  transferred  in  an 
direct  trustee-to-trustee  transfer  in  accordance  with  section 
401(a)(31)  shall  not  be  includible  in  gross  income  for  the  taxable 
year  of  the  transfer." 

(d)  Effective  Dates.—  26  use  40i  note. 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  distributions 
after  December  31, 1992. 

(2)  Transition  rule  for  certain  annuity  contracts.— 
If,  as  of  July  1,  1992,  a  State  law  prohibits  a  direct  trustee- 
to-trustee  transfer  from  an  annuity  contract  described  in  section 
403(b)  of  the  Internal  Revenue  Code  of  1986  which  was  pur- 
chased for  an  employee  by  an  employer  which  is  a  State  or 
a  political  subdivision  thereof  (or  an  agency  or  instrumentality 
of  any  1  or  more  of  either),  the  amendments  made  by  this 
section  shall  not  apply  to  distributions  before  the  earlier  of— 

(A)  90  days  after  the  first  day  after  July  1,  1992,  on 
which  such  transfer  is  allowed  under  State  law,  or 

(B)  January  1,  1994. 

SEC.  523.  DATE  FOR  ADOPTION  OF  PLAN  AMENDMENTS.  26  USC  401  note. 

If  any  amendment  made  by  this  subtitle  requires  sin  amendment 
to  any  plan,  such  plan  amendment  shall  not  be  required  to  be 
made  before  the  first  plan  year  beginning  on  or  after  January 
1, 1994,  if— 

(1)  during  the  period  after  such  amendment  takes  effect 
and  before  such  first  plan  year,  the  plan  is  operated  in  accord- 
ance with  the  requirements  of  such  amendment,  and 

(2)  such  plan  amendment  applies  retroactively  to  such  period. 

Subtitle  C — Other  Provisions 

SEC.  531.  MODIFICATIONS  TO  FEDERAL  UNEMPLOYMENT  ACCOUNTS. 

(a)  Modifications  to  Extended  Unemployment  Compensation 
Account.— 

(1)  Transfers  to  account.— Paragraph  (1)  of  section  905(b) 
of  the  Social  Security  Act  is  amended  to  read  as  follows-   ^-  ^'sc  uoo. 
"(b)(1)  Except  as  provided  in  paragraph  (3),  the  Secretary  of 
the  Treasury  shall  transfer  (as  of  the  close  of  each  month),  from 
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the  empioyment  security  administration  account  to  the  extended 
unempioyment  compensation  account  established  by  subsection  fa), 
an  amount  determined  by  him  to  be  equal  to  the  sum  of — 

''(A)  100  percent  of  the  transfers  to  the  employment  security 
administration  account  pursuant  to  section  901(b/(2)  during 
such  month  on  account  of  liabilities  referred  to  in  section 
901(bXlXB),  plus 

•*(B)  20  percent  of  the  excess  of  the  transfers  to  such  account 
pursuant  to  section  901(b)(2)  during  such  month  on  accoimt 
of  amounts  referred  to  in  section  901(b)(1)(A)  over  the  payments 
during  such  month  from  the  employment  security  aininistra- 
tion  account  pursuant  to  section  901  ib)(3)  and  (d). 
If  for  any  such  month  rhe  payments  referred  to  in  subparagraph 
(B)  exceed  the  transfers  referred  to  in  subparagraph  (B),  proper 
adjustments  shall  be  made  in  the  amounts  subsequently  trans- 
ferred." 

(2)  Increase  in  ceiling.— Subparagraph  (B)  of  section 
42  use  1105.  905(b)(2)  of  such  Act  is  amended  by  striking  '^three-eighths 

of  1  percent''  and  inserting  ""O.S  percent'*. 

(b)  Reduction  of  Csiung  on  Federal  Unemployment 
42  use  1102.       Account. — Paragraph  (2)  of  section  902(a)  of  such  Act  is  amended 

by  striking  "five-eighths  of  1  percent"  and  inserting  "0.25  percent'*. 

(c)  Borrowing  Bet^aheen  Federal  Accounts.— Title  IX  of  such 
Act  is  amended  by  adding  at  the  end  the  following  new  section: 

•'borrowing  bet^ahsen  federal  accounts 

42  use  1110.  "Sec.  910.  (a)  In  General.— Whenever  the  Secretary  of  the  Treas- 

ury (after  consultation  with  the  Secretary  of  Labor)  determines 
that— 

"(1)  the  amount  in  the  employment  security  administration 
accoimt,  Federal  unemployment  account,  or  extended  unempioy- 
ment compensation  account,  is  insufficient  to  meet  the  antici- 
pated payments  from  the  account, 

"(2)  such  insufficiency  may  cause  such  account  to  borrow 
from  the  general  fund  of  the  Treasury,  and 

"(3)  the  amount  in  any  other  such  account  exceeds  the  amount 
necessar:/  to  meet  the  anticipated  payments  from  such  other 
account, 

the  Secretary  shall  transfer  to  the  account  referred  to  in  paragraph 
(1)  from  the  account  referred  to  paragraph  (3)  an  amount  equal 
to  the  insufficiency  determined  under  paragraph  (1)  (or,  if  less, 
the  excess  determined  under  paragraph  (3)). 

"(b)  Treatment  of  Advance. — Any  amount  transferred  under 
subsection  (a) — 

"(1)  shall  be  treated  as  a  noninterest-bearing  repayable 
advance,  and 

"(2)  snail  not  be  considered  in  computing  the  amount  in 
anv  account  for  ourposes  of  the  application  of  sections  901(f)(2), 
902(bj,  and  905(b;. 
"(c)  Repayment.— Whenever  the  Secretary  of  the  Treasury  (after 
consultation  with  the  Secretary  of  Labor)  determines  that  the 
amount  in  the  account  to  which  an  advance  is  made  under  sub- 
section I  a)  exceeds  the  amount  necessary  to  meet  the  anticipated 
payments  from  the  account,  the  Secretary  shall  transfer  from  the 
account  to  the  account  from  which  the  advance  was  made  an  amount 
eaual  to  the  lesser  of  the  amount  so  advanced  or  such  excess." 
•  d)  Repeal  of  Eicpired  Provisions.— 
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42  use  1102 
note. 


(1)  Paragraph  (2)  of  section  901(f)  of  such  Act  is  amended—   42  USC  uoi. 

(A)  by  striking  "(A)  Except  as  provided  in  subparagraph 
(B),  the"  and  inserting  "The",  and 

(B)  by  striking  subparagraph  (B). 

(2)  Section  901  of  such  Act  is  amended  by  striking  subsection 
(g). 

(3)  Subsection  (g)  of  section  904  is  amended  by  striking  -12  USC  1104. 
ail  of  such  subsection  that  follows  the  1st  sentence. 

(e)  Effective  Dates. — 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the 
date  of  the  enactment  of  this  Act. 

(2)  Changes  in  ceiling  amounts.— The  amendments  made 
by  subsection  (a)(2)  and  (b)  shall  apply  to  fiscal  years  beginning 
after  September  30,  1993. 

SEC.  332.  REQUIREMENT  OF  DEPOSITS  3Y  FEDERAL  AGENCIES  FOR 
UNEMPLOYMENT  BENEFITS. 

(a)  General  Rule. — Subsection  (c)  of  section  8509  of  title  5, 
United  States  Code,  is  amended  by  adding  at  the  end  thereof 
ttie  following  new  paragraph: 

'*(3)  If  any  Federal  agency  does  not  deposit  in  the  Federal  Employ- 
ees Compensation  Account  any  amount  before  the  date  30  days 
after  the  date  on  which  the  Secretary  of  Labor  has  notified  such 
agency  that  it  is  required  to  so  deposit  such  amount,  the  Secretary 
of  Labor  shall  notify  the  Secretary  of  the  Treasury  of  the  failure 
to  make  such  deposit  and  the  Secretary  of  the  Treasury  shall 
transfer  such  amount  to  the  Federal  Employees  Compensation 
Account  from  amoimts  other;vise  appropriated  to  .such  Federal 
agency.-' 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  5  use  8509  nots. 
shall  apply  to  failures  outstanding  on  the  date  of  the  enactment 

of  this  Act  or  at  any  time  thereafter. 

SEC.  533.  report  ON  ALLOCATION  OF  .ADMINISTRATIVE  FUNDS. 

Subsection  (a)  of  section  304  of  the  Emergency  Unemployment 
Compensation  Act  of  1991  (Public  Law  102-164,  as  amended)  is 
amended  by  striking  "^^thin  the  12-month  period  beginning  on 
the  date  of  the  enactment  of  this  Act"  and  inserting  "before  Decem- 
ber 31,  1994". 

SEC.  534.  EXTENSION  OF  COMMISSION  ON  INTERSTATE  CHILD  SUP- 
PORT. 

(a)  In  General.— Section  126  of  the  Family  Support  Act  of  1988 
(42  U.S.C.  666  note;  102  Stat.  2355)  is  amended— 

(1)  in  subsection  (d)(2),  by  striking  "May"  and  inserting 
"August";  and 

(2)  in  subsection  (f)(1),  by  striking  "July  1"  and  inserting 
"SeDtember  30". 


42  USC  502  note. 
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42  use  666  note.      (b)  EFFECTIVE  DATE.— The  amendments  made  by  this  section 
shall  take  effect  on  June  30, 1992. 

Approved  July  3,  1992. 
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Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 
together  with 
MINORITY  VIEWS 

[To  accompany  H.R.  5260  which  on  May  '26.  1992,  was  referred  jointly  the 
Committee  on  Ways  and  Means  and  the  Committee  on  Government  Operations] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  5260)  to  extend  the  emergency  unemployment  compensa- 
tion program,  to  revise  the  trigger  provisions  contained  in  the  ex- 
tended unemplojonent  compensation  program,  and  for  other  pur- 
poses, having  considered  the  same,  report  favorably  thereon  with- 
out amendment  and  recommend  thai  the  bill  do  pass. . 

I.  Introduction 

A.  PURPOSE  AND  SCOPE  OF  THE  BILL 

The  Committee  on  Ways  and  Means  completed  action  on  H.R. 
5260  on  May  27,  1992.  The  primary  purposes  of  the  bill  are  to 
extend  the  Emergency  Unemployment  Compensation  program  ef- 
fectively through  the  end  of  the  year  and  phase  it  out  over  a  three- 
month  period  for  new  claimants  and  another  three-month  period 
after  March  1992  for  continuing  claimants,  reform  the  permanent 
Federal-State  Extended  Benefits  program,  and  provide  financing 
sufficient  to  cover  the  costs  of  the  bill  over  the  five-year  projection 
period. 
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2.  INFORMATION  REQUIRED  WITH  RESPECT  TO  TAXATION  OF 
UNEMPLOYMENT  BENEFITS 

Present  law 

Under  the  Tax  Reform  Act  of  1986,  all  unemployment  compensa- 
tion is  subject  to  Federal  personal  income  taxation. 

Explanation  of  provision 

The  provision  requires  States  to  provide  information  on  the  tax- 
ation of  unemployment  compensation  and  the  deposit  of  estimated 
individual  income  taxes. 

Effective  date 
January  1,  1993. 

3.  MAIUNG  OF  CERTAIN  INFORMATION  PERMITTED 

Present  law 

Office  of  Management  and  Budget  lOMB)  Circular  A-87  requires 
States  to  share  in  the  cost  of  postage  if  they  add  material  to  such 
mailings  even  if  the  mailings  do  not  add  to  the  total  cost  of  the 
postage. 

Explanation  of  provision 

The  provision  would  allow  States  to  include  information  on  the 
Earned  Income  Credit  (EIC)  in  their  Form  1099-G  mail  at  no  cost 
as  long  as  the  additional  information  does  not  increase  the  postage 
cost  of  the  mailing. 

Effective  date 
October  1,  1992. 

4.  EXTENSION  OF  EXISTING  TREATMENT  OF  CERTAIN  AGRICULTURAL 

WORKERS 

Present  law 

Agricultural  labor  performed  before  January/  1.  1993  by  an  indi- 
vidual who  is  an  alien  admitted  to  the  United  States  to  perform 
agricultural  labor  under  sections  214(c)  and  101(aj(15i(H)  of  the  Im- 
migration and  Nationality  Act  is  excluded  from  coverage  under  the 
Federal  Unemployment  Tax  Act. 

Explanation  of  provision 

The  provision  would  extend  current  law  for  two  years  until  Janu- 
ary 1,  1995  and  require  the  Federal  Advisory  Council  on  Unem- 
ployment Compensation  to  study  the  impact  of  the  provision  and 
report  to  Congress  by  February  1,  1994. 

Effective  date 

Date  of  enactment. 
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Title  IV— Modification  to  Regular  State  Unemployment 
Compensation  Programs 

1.  TREATMENT  OF  SHORT-TIME  UNEMPLOYMENT  COMPENSATION 

PROGRAMS 

Present  law 

All  funds  ''yithdrawn  from  the  unemployment  trust  fund  of  a 
State  must  be  used  solely  in  payment  of  unemployment  compensa- 
tion, exclusive  of  administrative  expenses  and  refunds  of  errone- 
ously paid  sums  except:  (1)  certain  authorized  disability  payments: 
(2)  certain  "Reed  Act"  expenses:  '3)  authorized  health  insurance 
costs;  and  (4)  repajrments  of  overpayments.  Short-time  compensa- 
tion is  not  mentioned  explicitly. 

Explanation  of  provision 

The  provision  clarifies  present  law  to  ensure  that  fourteen  States 
can  continue  zo  pay  short-time  compensation.  The  provision  also  re- 
quires the  Secretary  of  Labor  to  develop  model  State  legislation,  to 
update  it  periodically,  to  provide  technical  assistance  to  the  States, 
and  to  report  to  Congress  on  implementation  of  short-time  compen- 
sation. 

Effective  date 
Date  of  enactment. 

2.  BENEFIT  INFORMATION  REQUIREMENTS 

Present  law 

No  provision. 

Explanation  of  provision 

The  provision  requires  States  to  conduct  ongoing  outreach  pro- 
grams for  job  losers.  It  would  require  employers  to  give  laid  off 
woriters  information  on  unemplo^nnent  insurance  eligibility  and 
benefits. 

Effective  date 

November  1,  1993.  In  the  case  of  any  State  legislature  which  has 
not  been  in  session  for  at  least  30  days  between  the  date  of  enact- 
ment and  November  1,  1993,  the  provision  will  not  be  a  require- 
ment of  the  State  law  before  30  days  after  the  first  day  on  which 
the  State's  legislature  is  in  session  on  or  after  November  1,  1993. 

Title  V— Financing  Provisions 

1.  EXTENSION  OF  PHASEOUT  OF  PERSONAL  EXEMPTIONS 

Present  law 

Present  law  permits  a  personal  exemption  deduction  from  gross 
income  for  an  individual,  the  individual's  spouse,  and  each  depend- 
ent. For  1992,  the  amount  of  this  deduction  is  .?2,300  for  each  ex- 
emption claimed.  This  exemption  amount  is  adjusted  for  inflation. 
The  deduction  for  personal  exemptions  is  phased  out  for  taxpayers 
with  adjusted  gross  income  [AGl)  above  a  threshold  amount  (in- 
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this  provision  are  deposited,  along  with  almost  all  individual 
income  tax  receipts,  in  the  General  Fund  of  the  Treasury. 

A  portion  of  social  security  and  tier  I  railroad  retirement  bene- 
fits is  includible  in  gross  income.  An  individual  is  required  to  in- 
clude in  gross  income  the  lesser  of:  (1)  50  percent  of  the  indivi- 
duals's  social  security  or  tier  I  railroad  retirement  benefits;  or  (2) 
50  percent  of  the  individual's  modified  adjusted  gross  income  above 
a  specified  threshold.  Modified  adjusted  gross  income  is  defined  as 
the  sum  of  50  percent  of  the  individual's  social  security  or  tier  I 
railroad  retirement  benefits  plus  otherwise  calculated  adjusted 
gross  income  plus  certain  tax-exempt  interest.  The  threshold 
amounts  are  $32,000  for  married  taxpayers  filing  joint  returns  and 
$25,000  for  unmarried  taxpayers. 

The  Secretary  of  the  Treasury  is  required  to  estimate  the  individ- 
ual income  tax  liabilities  attributable  to  the  pajmient  of  social  secu- 
rity and  tier  I  railroad  retirement  benefits.  These  proceeds  are 
transferred  (credited)  quarterly  to  the  Old-Age  and  Survivors  Insur- 
ance Trust  Fund,  the  Disability  Insurance  Trust  Fund,  or  the  Rail- 
road Retirement  Trust  Fund,  as  appropriate. 

Explanation  of  provision 

The  bill  requires  the  Secretary  of  the  Treasury  to  estimate  the 
individual  income  tax  liabilities  attributable  to  the  receipt  of  un- 
employment compensation  benefits  and  transfer  the  proceeds  into 
the  Extended  Unemployment  Compensation  Account  of  the  Unem- 
ployment Trust  Fund. 

Effective  date 

The  provision  is  effective  for  all  unemplojnnent  compensation 
benefits  paid  after  December  31,  1990. 

4.  MODIFICATIONS  TO  FEDERAL  UNEMPLOYMENT  ACCOUNTS 

Present  law 

Ninety  percent  of  Federal  unemployment  tax  revenue  flows  into 
the  Employment  Security  Administration  Account  (ESAA),  which 
funds  the  administration  of  the  unemployment  insurance  and  em- 
plojrment  services.  Ten  percent  flows  into  the  Extended  Unemploy- 
ment Compensation  Account  (EUCA),  which  funds  the  Extended 
Benefits  (EB)  and  Emergency  Unemployment  Compensation  (EUC) 
programs.  Each  account  has  a  ceiling.  The  excess  over  the  ceilings 
flows  into  the  Federal  Unempiojonent  Account,  which  provides 
loans  to  insolvent  State  programs.  If  all  three  accounts  overflow, 
the  excess  flows  to  the  State  accounts  in  proportion  to  their  share 
of  total  wages  paid  Nationwide. 

Explanation  of  provision 

The  provision  changes  the  flow  of  Federal  unemplojnnent  tax 
revenue  into  the  three  Federal  accounts  such  that  the  administra- 
tion account  receives  80  percent  and  the  Extended  Unemployment 
Compensation  Account  (EUCA)  receives  20  percent  of  the  annual 
revenue.  Also,  it:  authorizes  interest-free  borrowing  between  ac- 
counts; lowers  the  ceiling  in  the  loan  account  from  0.625  percent  to 
0.125  percent  of  total  annual  wages;  raises  the  ceiling  on  the  Ex- 
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tended  Unemployment  Compensation  Account  lEUCA)  from  0.375 
percent  to  0.625  percent  of  total  annual  wages;  makes  the  ceiling 
changes  effective  in  fiscal  year  1994;  and  retains  the  current  law 
provision  that  when  all  three  accounts  are  full,  ihe  excess  revenue 
flows  back  to  the  States  in  proportion  to  their  share  of  total  wages 
Nationwide. 

Effective  date 

Changes  in  ceiling  amounts  are  effective  October  1,  1993.  Ail 
other  provisions  are  effective  on  date  of  enactment. 

5.  REQUIREMENT  OF  DEPOSITS  3Y  FEDERAL  AGENCIES  FOR 
UNEMPLOYMENT  BENEFITS 

Present  law 

No  provision. 

Explanation  of  provision 

The  provision  authorizes  the  Secretary/  of  Treasur:/  transfer 
amounts  owed  to  the  Federal  Employees  Compensation  Account 
from  amounts  othervise  appropriated  vO  such  Federal  agency  if  30 
days  have  past  since  the  date  on  which  the  Secretar^^  of  Labor  noti- 
fied the  agency  that  it  was  required  to  deposit  auch  amount. 

Effective  date 

Provision  applies  to  failures  to  make  such  deposits  outstanding 
on  the  date  of  enactment  or  at  any  time  thereafter. 

6.  REPORT  ON  ALLOCATION  OF  ADMINISTRATr/3  JUNDS 

Present  law 

The  Emergency  Unemployment  Compensation  Act  of  1991  au- 
thorized a  study  of  the  basic  method  of  allocating  funds  among 
States  for  administration  of  unemployment  insurance.  The  report 
is  due  no  later  than  November  17,  1992. 

Explanation  of  provision 

The  provision  changes  the  due  date  of  the  recort  to  December  31, 
1994. 

Effective  date 
Date  of  enactment. 

Title  VII— Budgetary  Treatment 

1.  TREATMENT  UNDER  PAY-AS-YOU-GO  PROCEDURES 

Present  law 

New  entitlement  spending  for  benefits  from  the  unemployment 
trust  fund  is  subject  to  the  pay-as-you-go  requirements  of  the  Bal- 
anced Budget  and  Deficit  Control  Act  of  1985,  as  amended.  Spend- 
ing for  administration  is  treated  as  discretionary  spending,  and  is 
subject  to  the  domestic  discretionary  spending  caps  in  the  Budget 
Act. 
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Subtitle  F — Procedure  and  Administration 
CHAPTER  62— TIME  .IND  PLACE  FOR  PAYING  TAX 
Subchapter  A — Place  and  Due  Date  for  Payment  of  Tax 

SEC.  S157.  PAYMENT  OF  FEDERAL  UNEMPL0Y?4ENT  TATC  ON  QUARTERLY 
OR  OTHER  TIME  PERIOD  BASIS. 

(a)  *  *  * 

£(b)  Computation  of  Tax.— The  tax  for  any  calendar  quarter  or 
other  period  referred  to  in  paragraph  '!)  or  (2)  of  subsection  (a; 
shall  be  computed  by  multiplying  the  amount  of  wages  (as  defined 
in  section  3306(b))  paid  in  such  calendar  quarter  or  other  period  by 
0.5  percent  [0.6  percent  for  1985  and  thereafter].  In  the  case  of 
wages  paid  in  any  calendar  quarter  or  other  period  during  a  calen- 
dar year  to  which  paragraph  ( 1)  of  section  3301  applies,  the  amount 
of  such  wages  shall  be  multiplied  by  0.3  percent  m  lieu  of  O.o  per- 
cent. 3 

(h)  Computation  of  Tax.— The  tax  -or  any  calendar  quarter  or 
other  period  referred  to  in  paragraph  -  l  i  or  '2)  of  subseczion  'a)  shall 
be  determined  without  regard  to  paragraph  ''1)  of  section  JoOKa). 

^  :lt  *  it  n  *  it 


Social  Security  Act 

TITLE  III— GRANTS  TO  STATES  FOR  UNEMPLOYMENT 
COMPENSATION  ADMINISTRATION 

♦  ♦  ♦  ♦  *  ♦  *  . 

payments  to  states 

Sec.  302.  (a)  '  *  *  - 

♦  **♦*♦* 

(c)  No  portion  of  the  cost  of  mailing  statements  under  section 
6050B(h)  of  the  Internal  Revenue  Code  of  1986  (relating  to  unem- 
ployment compensation)  shall  be  treated  as  not  being  a  cost  for  the 
proper  and  efficient  administration  of  the  State  unemployment  com- 
pensation law  by  reason  of  including  with  such  statement  informa- 
tion about  the  earned  income  credit  provided  by  section  32  of  the  In- 
ternal Revenue  Code  of  1986.  The  preceding  sentence  shall  not  apply 
if  the  inclusion  of  such  information  increases  the  postage  required 
to  mail  such  statement. 

PROVISIONS  OF  STATE  LAWS 

Sec.  303.  (a)  The  Secretary  of  Labor  shall  make  no  certification 
for  pajonent  to  any  State  unless  he  finds  that  the  law  of  such 
State,  approved  by  the  Secretary  of  Labor  under  the  Federal  Un- 
employment Tax  Act,  includes  provision  for — 


...  m  : 

(1)  *  * "  . ^ 

(5)  Expenditure  of  ail  money  withdrawn  from  an  unemploy- 
ment fund  of  such  State,  in  the  payment  of  unemployment 
compensation,  exclusive  of  expenses  of  administration,  and  for 
refunds  of  sums  erroneously  paid  into  such  fund  and  refunds 
paid  in  accordance  with  the  provisions  of  section  3305ib)  of  the 
Federal  Unemployment  Tax  Act:  Provided,  That  an  amount 
equal  to  the  amount  of  employee  payments  into  the  unemploy- 
ment fund  of  a  State  may  be  used  in  the  payment  of  cash  bene- 
nts  to  individuals  with  respect  to  their  disability,  exclusive  of 
expenses  of  administration:  Provided  further.  That  the 
amounts  specified  by  section  903(c)(2)  may,  subject  to  the  condi- 
tions prescribed  in  such  section,  be  used  for  expenses  incurred 
by  the  State  for  administration  of  its  unemployment  compensa- 
tion law  and  public  employment  offices:  Provided  further,  That 
nothing  in  this  paragraph  shall  be  construed  to  prohibit  de- 
ducting an  amount  from  unemployment  compensation  other- 
wise payable  to  an  individual  and  using  the  amount  so  deduct- 
ed to  pay  for  health  insurance  if  the  indi^'/idual  elected  to  have 
such  deduction  made  and  such  deduction  was  made  under  a 
program  approved  by  the  Secretary  of  Labor:  Provided  further. 
That  amounts  may  be  deducted  from  unemployment  benefits 
and  used  to  repay  overpayments  as  provided  in  subsection  (g); 
Provided  further,  That  amounts  may  be  withdrawn  for  the  pay- 
ment of  short-time  compensation  under  a  plan  approved  by  the 
Secretary'  of  Labor,  and 

*  ♦       ,     ♦  *  «  «  * 

TITLE  IX— MISCELLANEOUS  PROVISIONS  RELATING  TO 
EMPLO^ENT  SECURITY 

EMPLOYMENT  SECURITY  ADMINISTRATION  ACCOUNT 

Establishment  of  Account 

Sec.  901.  (aj  *  *  * 

Appropriations  to  Account 

(b)(1)  Tliere  is  hereby  appropriated  to  the  Unemployment  Trust 
Fund  for  credit  to  the  employment  security  administration  account, 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  for 
the  fiscal  year  ending  June  30,  1961,  and  for  each  fiscal  year  there- 
after, Han  amount  equal  to  100  per  centum  of  the  tax  (including 
interest,  penalties,  and  additions  to  the  tax)  received  during  the 
fiscal  year  under  the  Federal  Unemployment  Tax  Act  and  covered 
into  the  Treasury. 3  an  amount  equal  to — 

(A)  100  percent  of  the  tax  (including  interest,  penalties,  and 
additions  to  the  tax)  received  during  the  fiscal  year  under  the 
Federal  Unemployment  Tax  Act  (26  U.S.C.  3301  et  seq.J  and  cov- 
ered into  the  treasury,  plus 

(B)  the  aggregate  increase  in  tax  liabilities  under  chapter  1  of 
the  Internal  Revenue  Code  of  1986  which  is  attributable  to  the 
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application  of  section  85  of  such  Code  (relating  to  taxation  of 

unemployment  compensation). 
(2)  The  amount  appropriated  by  paragraph  (1)  shall  be  trans- 
ferred at  least  monthly  from  the  general  fund  of  the  Treasury  to 
the  Unemployment  Trust  Fund  and  credited  to  the  employment  se- 
curity administration  account.  Each  such  transfer  shall  be  based  on 
estimates  made  by  the  Secretary  of  the  Treasury  of  the  amounts 
received  in  the  Treasury  (or,  in  the  case  of  amounts  referred  to  in 
paragraph  (1)(B),  of  the  amount  of  unemployment  compensation 
paid  during  the  month).  Proper  adjustments  shall  be  made  in  the 
amounts  subsequently  transferred,  to  the  extent  prior  estimates 
(including  estimates  for  the  fiscal  year  ending  June  30,  1960)  were 
in  excess  of  or  were  less  than  the  amounts  required  to  be  trans- 
ferred. 

*  *  ♦  ♦  ♦  *  ♦  ■ 

Determination  of  Excess  and  Amount  To  Be  Retained  in 
Employment  Security  Administration  Account 

(f)(1)  *  *  * 

(2)  [(A)  Except  as  provided  in  subparagraph  (B),  the3  The  excess 
in  the  emplojnnent  security  administration  account  as  of  the  close 
of  any  fiscal  year  is  the  amount  by  which  the  net  balance  in  such 
account  as  of  such  time  (after  the  application  of  section  902(b)  and 
section  901(f)(3)(C)  exceeds  the  net  balance  in  the  employment  secu- 
rity administration  account  as  of  the  beginning  of  that  fiscal  year 
(including  the  fiscal  year  for  which  the  excess  is  being  computed) 
for  which  the  net  balance  was  higher  than  as  of  the  beginning  of 
any  other  such  fiscal  year. 

[(B)  With  respect  to  the  fiscal  years  ending  June  30,  1970,  June 
30,  1971,  and  June  30,  1972,  the  balance  in  the  emplojonent  securi- 
ty administration  account  at  the  close  of  each  such  fiscal  year  shall 
not  be  considered  excess  but  shall  be  retained  in  the  account  for 
use  as  provided  in  paragraph  (1)  of  subsection  (c).] 

♦  «♦*♦♦• 

[Transfers  For  Calendar  Years  1988,  1989,  and  1990 

[(g)(1)  With  respect  to  calendar  years  1988,  1989,  and  1990,  the 
Secretary  of  the  Treasury  shall  transfer  from  the  employment  se- 
curity administration  account — 

[(A)  to  the  Federal  unemployment  account  an  amount  equal 
to  50  percent  of  the  amount  to  tax  received  under  section 
3301(1)  of  the  Federal  Unemployment  Tax  Act  which  is  attrib- 
utable to  the  difference  in  the  tax  rates  between  paragraphs  (1) 
and  (2)  of  such  section;  and 

[(B)  to  the  extended  unemplojonent  compensation  account 
an  amount  equal  to  50  percent  of  such  amount  of  tax  received. 
[(2)  Transfers  under  this  subsection  shall  be  as  of  the  beginning 
of  the  month  succeeding  the  month  in  which  the  moneys  were 
credited  to  the  employment  security  administration  account  pursu- 
ant to  subsection  (b)(2)  with  respect  to  wages  paid  during  such  cal- 
endar years.] 
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T21ANSFERS  TO  Federal  Unemployment  Account  and  Report  to 

Congress 

transfers  to  federal  unemployment  account 

Sec.  902.  (a)  Whenever  the  Secretary  of  the  Treasury  determines 
pursuant  to  section  901(f)  that  there  is  an  excess  in  the  empioy- 
ment  security  administration  account  as  of  the  close  of  any  riscal 
year  and  the  entire  amount  of  such  excess  is  not  retained'  in  ^he 
emplojnnent  security  administration  account  or  transferred  :o  :he 
extended  unemployment  compensation  account  as  provided  in  sec- 
tion 901(f)(3),  there  shall  be  transferred  (as  of  the  beginning  of  zhe 
succeeding  fiscal  year)  to  the  Federal  unemployment  account  the 
balance  of  such  excess  or  so  much  thereof  as  is  required  :o  increase 
the  amount  in  the  Federal  unemployment  account  to  'vhichever  of 
the  following  is  the  greater: 

(1)  $550  million,  or 

(2)  the  amount  (determined  by  the  Secretar:/-  of  Labor  and 
certified  by  him  to  the  Secretar;/  of  zhe  Treasury/)  equal  to 
£nve-eighths  of  1  percent ^  0.125  percent  of  the  total  vages 
subject  (determined  without  any  limitation  on  amount)  to  con- 
tributions under  ail  State  unemplo3rment  compensation  laws 
for  the  calendar  year  ending  during  the  fiscal  year  for  which 
the  excess  is  determined. 

»  ♦  ♦  ♦  *  *  * 

unemployment  trust  fund 
Establishment,  etc. 

Sec.  904.  (a)  *  *  * 

♦  ♦♦♦*«* 

Federal  Unemployment  Account 

(g)  There  is  hereby  established  in  the  Unemployment  Trust  Fund 
Federal  unemplo3rment  account.  [There  is  hereby  authorized  to  be 
appropriated  to  such  Federal  unemployment  account  a  sum  equal 
to  (1)  the  excess  of  taxes  collected  prior  to  July  1,  1946,  under  title 
DC  of  this  Act  or  under  the  Federal  Unemployment  Tax  Act,  over 
the  total  unemployment  administrative  expenditures  made  prior  to 
July  1,  1946,  plus  (2)  the  excess  of  taxes  collected  under  the  Federal 
Unemployment  Tax  Act  after  June  30,  1946,  and  prior  to  July  1, 
1953,  over  the  unemploynaent  administrative  expenditures  made 
after  June  30,  1946  and  prior  to  July  1,  1953.  As  used  in  this  sub- 
section, the  term  "unemployment  administrative  expenditures *' 
means  expenditures  for  grants  under  title  III  of  this  Act,  expendi- 
tures for  the  administration  of  that  title  by  the  Social  Security 
Board,  the  Federal  Security  Administrator,  or  the  Secretary  of 
Labor,  and  expenditures  for  the  administration  of  title  IX  of  this 
Act,  or  of  the  Federal  Unemployment  Tax  Act,  by  the  Department 
of  the  Treasury,  the  Social  Security  Board,  the  Federal  Security 
Administrator,  or  the  Secretary  of  Labor.  For  the  purposes  of  this 
subsection,  there  shall  be  deducted  from  the  total  amount  of  taxes 
collected  prior  to  July  1,  1943,  under  title  IX  of  this  Act,  the  sum  of 
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$40,561,886.43  which  was  authorized  to  be  appropriated  by  the  Act 
of  August  24,  1937  (50  Stat.  754),  and  the  sum  of  $18,451,846 
which  was  authorized  to  be  appropriated  by  section  11(b)  of  the 
Railroad  Unemployment  Insurance  Act.] 

Extended  Unemployment  Compensation  Account 
estabushment  of  account 

Sec.  905.  (a)  *  *  * 

TRANSFERS  TO  ACCOUNT 

C(bXl)  Except  as  provided  by  paragraph  (3),  the  Secretary  of  the 
Treasury  shall  transfer  (as  of  the  close  of  July  1970,  £ind  each 
month  thereafter),  from  the  employment  security  administration 
account  to  the  extended  unemplojnnent  compensation  account  es- 
tablished by  subsection  (a),  an  amount  determined  by  him  to  be 
equal,  in  the  case  of  any  month  before  April  1972,  to  one-fifth,  and 
in  the  case  of  any  month  after  March  1972,  to  one-tenth,  of  the 
amount  by  which — 

[(A)  transfers  to  the  emplo3nnent  security  administration  ac- 
count pursuant  to  section  901(b)(2)  during  such  month,  exceed 
C(B)  payments  during  such  month  from  the  emplojonent  se- 
curity administration  account  pursuant  to  section  901(b)(3)  and 
(d). 

If  for  any  such  month  the  payments  referred  to  in  subparagraph 
(B)  exceed  the  transfers  referred  to  in  subparagraph  (A),  proper  ad- 
justments shall  be  made  in  the  amounts  subsequently  trans- 
ferred.] 

(b)(1)  Except  as  provided  in  paragraph  (3),  the  Secretary  of  the 
Treasury  shall  transfer  (as  of  the  close  of  each  month),  from  the  em- 
ployment security  administration  account  to  the  extended  unemploy- 
ment compensation  account  established  by  subsection  (a),  an  amount 
determined  by  him  to  be  equal  to  the  sum  of — 

(A)  100  percent  of  the  transfers  to  the  employment  security  ad- 
ministration account  pursuant  to  section  901(b)(2)  during  such 
month  on  account  of  liabilities  referred  to  in  section 
901(b)(1)(B),  plus 

(B)  20  percent  of  the  excess  of  the  transfers  to  such  account 
pursuant  to  section  901(b)(2)  during  such  month  on  account  of 
amounts  referred  to  in  section  901(b)(1)(A)  over  the  payments 
during  such  month  from  the  employment  security  administra- 
tion account  pursuant  to  section  901  (b)(3)  and  (d). 

If  for  such  month  the  payments  referred  to  in  subparagraph  (B) 
exceed  the  transfers  referred  to  in  subparagraph  (B),  proper  adjust- 
ments shall  be  made  in  the  amounts  subsequently  transferred. 

(2)  Whenever  the  Secretary  of  the  Treasury  determines  pursuant 
to  section  901(f)  that  there  is  an  excess  in  the  employment  security 
administration  account  as  of  the  close  of  any  fiscal  year  beginning 
after  June  30,  1972,  there  shall  be  transferred  (as  of  the  beginning 
of  the  succeeding  fiscal  year)  to  the  extended  unemployment  com- 
pensation account  the  total  amount  of  such  excess  or  so  much 
thereof  as  is  required  to  increase  the  amount  in  the  extended  un- 


empioyment  compensation  account  to  whichever  of  the  following  is 
the  greater: 

(A)  5750,000,000,  or 

(B)  the  amount  (determined  by  the  Secretary  of  Labor  and 
certified  by  him  to  the  Secretary  of  the  Treasury)  equal  to 
£  three-eighths  of  1  percent^  0.d25  percent  of  the  total  wages 
subject  (determined  without  any  limitation  on  amount)  to  con- 
tributions under  ail  State  unemployment  compensation  laws 
for  the  calendar  year  ending  during  the  fiscal  year  for  which 
the  excess  is  determined. 

«'_■'*  «  «  « 

BORROWING  BETWEEN  FEDERAL  ACCOUNTS 

Sec.  910.  (a)  In  General. —Whenever  the  Secretary  of  the  Treas- 
ury (after  consultation  with  the  Secretar^^  of  Labor)  determines 
that — 

(1)  the  amount  in  the  employment  security  administration  ac- 
count Federal  unemployment  account,  or  extended  unemploy- 
ment compensation  account,  is  insufficient  to  meet  the  antici- 
pated payments  from  the  account  during  the  next  3  months, 

(2)  such  insufficiency  may  cause  such  account  to  borrow  from 
the  general  fund  of  the  Treasur/,  and 

(3)  the  amount  in  any  other  such  account  exceeds  the  amount 
necessary  to  meet  the  anticipated  payments  from  such  other  ac- 
count during  the  next  3  months^ 

the  Secretary  shall  transfer  to  the  account  referred  to  in  paragraph 
(1)  from  the  account  referred  to  paragraph  (3)  an  amount  equal  to 
the  insufficiency  determined  under  paragraph  (1)  (or,  if  less,  the 
excess  determined  under  paragraph  (3)). 

(b)  Treatment  of  Advance. — Any  amount  transferred  under  sub- 
section (a)— 

(1)  shall  be  treated  as  a  noninterest-bearing  repayable  ad- 
vance, and 

(2)  shall  not  be  considered  in  computing  the  amount  in  any 
account  for  purvoses  of  the  application  of  sections  901(fX2X 
902(c),  and  905(b). 

(c)  Repayment. — Whenever  the  Secretary  of  the  Treasury  (after 
consultation  with  the  Secretary  of  Labor)  determines  that  the 
amount  in  the  account  to  which  an  advance  is  made  under  subsec- 
tion (a)  exceeds  the  amount  necessary  to  meet  the  anticipated  pay- 
ments from  the  account  during  the  next  3  months,  the  Secretary 
shall  transfer  from  the  account  to  the  account  from  which  the  ad- 
vance was  made  an  amount  equal  to  the  lesser  of  the  amount  so  ad- 
vanced or  such  excess. 


Section  8509  of  Title  5,  United  States  Code 
§  8509.  Federal  Employees  Compensation  Account 

(a)  *  *  * 
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UNEMPLOYMENT  COMPENSATION  AMENDMENTS  OF  1992 


June  9,  1992. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of  the 
Union  and  ordered  to  be  printed 


Mr.  CoNYERS,  from  the  Committee  on  Government  Operations, 
submitted  the  following 


REPORT 

together  with 
DISSENTING  VIEWS 

[To  accompany  H.R.  5260  which  on  May  26,  1992.  was  referred  jointly  to  the 
Committee  on  Ways  and  Means  and  the  Committee  on  Government  Operations] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Government  Operations,  to  whom  was  re- 
ferred the  bill  (H.R.  5260)  to  extend  the  emergency  unemployment 
compensation  program,  to  revise  the  trigger  provisions  contained  in 
the  extended  unemployment  compensation  program,  and  for  other 
purposes,  having  considered  the  same,  reports  favorably  thereon 
without  amendment  and  recommends  that  the  bill  do  pass. 

SUMMARY  AND  PURPOSE 

The  primary  purpose  of  H.R.  5260  is  to  extend  the  Emergency 
Unemployment  Compensation  program  through  the  end  of  the 
year,  to  reform  the  permanent  Federal  State  Extended  Benefits 
program,  and  to  provide  financing  adequate  to  meet  the  costs  of 
the  bill  over  the  next  five  years.  The  bill  also  provides  for  the  phas- 
ing out  of  the  Emergency  Unemployment  Compensation  program 
over  a  three-month  period  for  new  claimants  and  another  three 
month  period  after  March  1993  for  continuing  claimants.  Finally, 
the  bill  exempts  emergency  unemployment  compensation  from  se- 
questration, and  exempts  new  budget  authority,  outlays  and  re- 
ceipts from  the  pay-as-you-go  provisions  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985,  as  amended. 
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of  the  pay-as-you-go  requirements  of  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  as  amended.  This  problem 
is  addressed  by  Title  VI  of  the  bill  which  exempts  these  changes 
from  the  pay-as-you-go  requirements  and  sequestration. 

Although  the  Committee  is  committed  to  maintaining  the  fiscal 
discipline  embodied  in  the  pay-as-you-go  provisions  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Act  of  1985,  as  amended, 
the  need  for  counter-cyclical  unemployment  compensation  justifies 
the  modest  departure  in  H.R.  5260  from  strict  pay-a-you-go  require- 
ments. Overall,  the  revenue  generating  provisions  of  H.R.  5260 
fully  offset  its  additional  unemployment  compensation  expendi- 
tures. This  overall  balance,  coupled  with  the  urgent  need  for  addi- 
tional aid  to  the  unemployed,  outweigh  any  marginal  benefit  of 
strict  adherence  to  pay-as-you-go  principles. 

Similarly,  in  the  Committee's  judgment,  extended  unemployment 
compensation  benefits  should  be  exempted  for  sequestration  under 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985,  as 
amended.  With  offsetting  revenues  identified  and  placed  in  law  by 
H.R.  5260,  the  monies  needed  to  finance  the  extended  unemploy- 
ment compensation  provided  by  the  bill  are  assured.  Sequestration 
of  funding  for  a  program  with  such  specifically  identified  offsetting 
revenues  thus  serves  no  deficit  reduction  objective  with  respect  to 
H.R.  5260.  Particularly  in  view  of  the  critical  need  for  extended  un- 
employment compensation,  a  limited  exemption  from  sequestration 
for  this  program  as  provided  in  H.R.  5260  is  a  sound  and  responsi- 
ble course. 

SECTION-BY-SECnON  ANALYSIS 

Bill  section  1 

Section  1  of  the  Bill  provides  that  the  short  title  of  the  bill  shall 
be  the  "Unemplojnnent  Compensation  Amendments  of  1992." 

Bill  title  I 

Title  I  of  the  bill  amends  the  Emergency  Unemployment  Act  of 
1991  (Public  Law  102-164,  as  amended)  to  provide  for  the  extension 
of  the  Emergency  Unemployment  Compensation  Program  and  pro- 
vides 20  or  26  weeks  of  benefits  to  new  claimants.  Title  I  further 
provides  for  the  phasing  out  of  the  Emergency  Unemployment 
Compensation  Program  over  a  three-month  period  for  new  claim- 
ants and  another  three-month  period  after  March  1993  for  continu- 
ing claimants.  Title  I  also  modifies  the  eligibility  requirements  for 
the  Emergency  Unemployment  Compensation  Program  and  affects 
other  technical  modifications. 

Bill  title  II 

Title  II  of  the  bill  amends  the  Federal-State  Extended  Unemploy- 
ment Compensation  Act  of  1970  to  permanently  modify  the  provi- 
sions which  trigger  coverage  under  that  program  during  periods  of 
high  unemployment  in  a  State.  Title  II  also  increases  the  amount 
of  federal  reimbursement  to  75  percent. 
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Bill  title  III 

Title  III  amends  various  provisions  of  the  Internal  Revenue  Code 
relating  to  Federal  unemployment  taxes. 

Bill  title  IV 

Title  IV  clarifies  present  law  to  ensure  that  14  States  can  contin- 
ue to  pay  short-time  compensation. 

Bill  title  V 

Title  V  eliminates  the  employer  tax  deduction  for  employee  com- 
pensation in  excess  of  $1  million,  and  extends  for  two  years  the 
"phaseout"  provisions  of  the  Internal  Revenue  Code  which  reduce 
personal  exemptions  for  higher  income  taxpayers.  These  tax  code 
changes  generate  the  funds  that  offset  additional  budget  authority 
and  outlays  resulting  from  the  provisions  of  Titles  I  and  11.  Title  V 
also  provides  for  the  transfer  of  income  taxes  on  unemployment 
benefits  to  the  unemployment  benefits  fund  for  1992,  and  affects 
other  technical  changes  in  the  flow  of  funds  into  federal  accounts. 

Bill  title  VI 

Title  VI  exempts  emergency  unemployment  compensation  from 
sequestration  and  new  budget  authority,  outlays  and  receipts  from 
the  pay-as-you-go  provisions  of  the  Balanced  Budget  and  Emergen- 
cy Deficit  Control  Act  of  1985. 

COMMITTEE  VOTE 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  rules  of  the 
House  of  Representatives,  the  following  statement  is  made:  the  bill, 
H.R.  5260  ordered  favorably  reported  as  introduced  to  the  House  of 
Representatives  on  June  3,  1992,  by  a  recorded  vote  of  27  Aye,  13 
No. 

OVERSIGHT  FINDINGS  AND  RECOMMENDATIONS 

In  compliance  with  clauses  2(l)(3)(Aj  and  2(1)(3)(D)  of  rule  XI  of 
the  Rules  of  the  House  of  Representatives,  the  oversight  findings  of 
the  Committee  are  set  forth  in  the  section  of  this  Report  entitled 
DISCUSSION. 

INFLATION  IMPACT 

In  compliance  with  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  states  that  the  provisions 
of  H.R.  5260  are  not  expected  to  have  any  inflationary  impact  on 
the  economy. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  June  3,  1992. 

Hon.  John  Conyers,  Jr., 

Chairman,  Committee  on  Government  Operations, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  enclosed  cost  estimate  of  H.R.  5260,  the  Unemployment 
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be  $150  million,  $65  million,  $10  million,  and  $10  million  in  fiscal 
years  1994-1997,  respectively. 

In  addition,  CBO  estimates  there  would  be  additional  administra- 
tive costs  of  approximately  $60  million  during  the  1994-1997  period 
to  process  the  additional  claims  for  extended  benefits. 

Regular  State  Program.  H.R.  5260  would  require  employers  cov- 
ered by  state  unempioj^ment  laws  to  provide  workers  with  informa- 
tion about  the  availability  of  unemployment  benefits.  Also,  states 
would  be  required  to  conduct  outreach  programs  to  inform  job 
losers  about  the  availability  of  unemployment  benefits.  Based  on 
similar  outreach  programs  in  other  entitlement  programs,  CBO  es- 
timates that  there  would  be  additional  unemployment  benefits  of 
$30  million  annually  for  fiscal  year  1994-1997.  The  bill  states  the 
provision  would  be  effective  November  1,  1993.  Also,  CBO  estimates 
the.'o  would  be  additional  administrative  costs  of  $1  million  annu- 
ally to  conduct  the  outreach  programs. 

Modifications  to  Federal  Unemployment  Tax.  Section  301  would 
modify  the  wage  base  and  tax  rate  for  the  federal  unemployment 
tax.  Under  current  law,  the  Federal  Unemployment  Tax  Act 
(FUTA)  imposes  an  0.80  percent  net  tax  rate  on  the  first  $7,000 
paid  annually  by  covered  employers  to  each  employee.  Beginning 
in  1997,  the  net  tax  rate  is  scheduled  to  fall  to  0.60  percent.  Under 
H.R.  5260,  in  1995,  the  federal  wage  base  of  $7,000  would  be  set 
equal  to  the  average  covered  wage,  estimated  to  be  $28,200.  In  sub- 
sequent years,  the  federal  wage  base  would  be  indexed  to  the 
change  in  the  average  covered  wage.  The  minimum  wage  base  for 
state  unemployment  taxes  would  remain  at  the  current-law  level  of 
$7,000.  In  addition,  H.R.  5260  would  impose  a  0.30  percent  net  tax 
rate  in  1995  and  1996  and  a  0.25  percent  tax  rate  in  1997  and 
beyond.  Together,  increasing  the  wage  base  and  reducing  the  net 
tax  rate  would  increase  revenues  by  $212  million  during  the  1995 
to  1997  period. 

Also,  this  bill  would  extend  the  exemption  from  federal  unem- 
ployment taxes  for  certain  agricultural  workers.  Under  H.R.  5260, 
the  wages  of  H-2  agricultural  workers,  those  workers  admitted  into 
the  U.S.  only  if  domestic  workers  are  not  available  for  the  employ- 
er's job  opportunities,  would  continue  to  be  exempt  from  unemploy- 
ment taxes  through  December  31,  1994.  The  current  exemption  is 
scheduled  to  expire  after  December  31,  1992.  CBO  estimates  that 
this  extension  will  reduce  net  revenues  by  $1  million  in  1993,  $2 
million  in  1994,  and  $1  million  in  1995. 

Section  305  would  delay  the  reduction  of  credits  against  employ- 
ers' FUTA  liabilities  in  qualifjdng  states  by  one  year.  Under  cur- 
rent law,  states  with  outstanding  unemplo3anent  loans  from  the 
federal  government  are  required  to  repay  them  fully  be  November 
10  of  the  calendar  year  in  which  the  second  consecutive  January  1 
passes  after  the  state  borrowed  funds.  The  application  of  the  re- 
quirement means  that  a  state  may  have  from  22  to  34  months  to 
repay  a  loan  without  penalty,  depending  upon  when  the  loan  was 
obtained.  If  the  loan  is  not  repaid  by  the  appropriate  November  10 
deadline,  the  state's  employers  become  subject  to  a  reduction  in  the 
credit  employers  are  allowed  to  take  against  their  FUTA  tax  liabil- 
ities. The  reduction  begins  in  the  calendar  year  in  which  the 
second  consecutive  January  first  passes  with  a  loan  outstanding. 
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July  2,  1992. — Ordered  to  be  printed 


Mr.  RosTENKOWSKi,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  5260] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  5260),  to 
extend  the  emergency  unemployment  compensation  program,  to 
revise  the  trigger  provisions  contained  in  the  extended  unemploy- 
ment compensation  program,  and  for  other  purposes,  having  met, 
after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment,  insert  the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Unemployment  Compensation 
Amendments  of  1992". 

TITLE  I— EXTENSION  OF  EMERGENCY  UN- 
EMPLOYMENT  COMPENSATION  PRO- 
GRAM 

SEC.  101.  EXTENSION  OF  PROGRAM. 

(a)  General  Rule.— Sections  102(fXl)  and  106(aX2)  of  the  Emer- 
gency Unemployment  Compensation  Act  of  1991  (Public  Law  102- 
164,  CIS  amended)  are  each  amended  by  striking  "July  4,  1992"  and 
inserting  ''March  6,  1993" 

(b)  Weeks  of  Benefits  Available  During  Extension. — Sub- 
paragraph (A)  of  section  102(bX2)  of  such  Act  is  amended  by  striking 

59-006 


9 

(2)  State  agency. — For  purposes  of  this  subsection,  the  term 
*'State  agency''  has  the  meaning  given  such  term  by  section 
3306(e)  of  the  Internal  Revenue  Code  of  1986. 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  October  1,  1992. 

SEC.  302.  MAILING  OF  CERTAIN  INFORMATION  PERMITTED. 

(a)  General  Rule.— Section  302  of  the  Social  Security  Act  (42 
U.S.C.  502)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(c)  No  portion  of  the  cost  of  mailing  a  statement  under  section 
6050B(b)  of  the  Internal  Revenue  Code  of  1986  (relating  to  unem- 
ployment compensation)  shall  be  treated  as  not  being  a  cost  for  the 
proper  and  efficient  administration  of  the  State  unemployment  com- 
pensation law  by  reason  of  including  with  such  statement  informa- 
tion about  the  earned  income  credit  provided  by  section  32  of  the  In- 
ternal Revenue  Code  of  1986.  The  preceding  sentence  shall  not  apply 
if  the  inclusion  of  such  information  increases  the  postage  required 
to  mail  such  statement. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

sec.  303.  extension  OF  EXISTING  TREATMENT  OF  CERTAIN  AGRICULTUR- 
AL WORKERS. 

(a)  General  Rule.— -Subparagraph  (B)  of  section  3306(c)(1)  of  the 
Internal  Revenue  Code  of  1986  is  amended  by  striking  ''January  1, 
1993" and  inserting  ''January  I  1995'\ 

(b)  Report. — Not  later  than  February  1,  1994,  the  Advisory  Coun- 
cil on  Unemployment  Compensation  shall  submit  a  report  to  the 
Committee  on  Ways  and  Means  of  the  House  of  Representatives  and 
the  Committee  on  Finance  of  the  Senate  on  its  recommendations 
with  respect  to  the  treatment  of  agricultural  labor  performed  by 
aliens. 

SEC  304.  EXTENSION  OF  PERIOD  FOR  REPA  YMENT  OF  FEDERAL  LOANS  TO 
state  UNEMPLOYMENT  FUNDS. 

(a)  General  Rule.— If  the  Secretary  of  Labor  determines  that  a 
State  meets  the  requirements  of  subsection  (b),  paragraph  (2)  of  sec- 
tion 3302(c)  of  the  Internal  Revenue  Code  of  1986  shall  be  applied 
with  respect  to  such  State  for  taxable  years  after  1991 — 

(1)  by  substituting  ''third'*  for  "second''  in  subparagraph 
(AXiX 

(2)  by  substituting  'fourth  or  fifth  "  for  "third  or  fourth  "  in 
subparagraph  (B),  and 

(3)  by  substituting  "sixth"  for  "fifth"  in  subparagraph  (C). 

(b)  Requirements.— A  State  meets  the  requirements  of  this  sub- 
section if,  during  calendar  year  1992  or  1993,  the  State  amended  its 
unemployment  compensation  law  to  increase  estimated  contributions 
required  under  such  law  by  at  least  25  percent. 

(c)  Special  Rule.— This  section  shall  not  apply  to  any  taxable 
year  after  1994  unless — 

(1)  such  taxable  year  is  in  a  series  of  consecutive  taxable  years 
as  of  the  beginning  of  each  of  which  there  was  a  balance  re- 
ferred to  in  section  3302(cX2)  of  such  Code,  and 

(2)  such  series  includes  a  taxable  year  beginning  in  1992, 
1993,  or  1994. 


TITLE  IV— MODIFICATION  TO  REGULAR 
STATE  UNEMPLOYMENT  COMPENSATION 
PROGRAMS 

SEC.  401.  TREATMENT  OF  SHORT-TIME  UNEMPLOYMENT  COMPENSATION 
PROGRAMS. 

(a)  Authorization  of  Programs.— 

(1)  Paragraph  (4)  of  section  330Ma)  of  the  Internal  Revenue 
Code  of  1986  is  amended  by  striking  ''and'*  at  the  end  of  sub- 
paragraph (C),  by  inserting  ''and''  at  the  end  of  subparagraph 
(D)  and  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

(E)  amounts  may  be  withdrawn  for  the  payment  of 
short-time  compensation  under  a  plan  approved  by  the  Sec- 
retary of  Labor;" 

(2)  Subsection  (f)  of  section  3306  of  such  Code  is  amended  by 
striking  ''and"  at  the  end  of  paragraph  (2)  by  striking  the 
period  at  the  end  of  paragraph  (3)  and  inserting  ";  and",  and  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(4J  amounts  may  be  withdrawn  for  the  payment  of  short- 
time  compensation  under  a  plan  approved  by  the  Secretary  of 
Labor. " 

(3)  Section  303(a)(5)  of  the  Social  Security  Act  is  amended  by 
,  inserting  before     and"  the  following  ":  Provided  further.  That 

amounts  may  be  withdrawn  for  the  payment  of  short-time  com- 
pensation under  a  plan  approved  by  the  Secretary  of  Labor". 

(b)  Assistance  in  Implementing  Programs. — In  order  to  assist 
States  in  establishing  and  implementing  short-time  compensation 
programs — 

(1)  the  Secretary  of  Labor  (hereinafter  in  this  section  referred 
to  as  the  "Secretary")  shall  develop  model  legislative  language 
which  may  be  used  by  States  in  developing  and  enacting  short- 
time  compensation  programs  and  shall  propose  such  revisions  of 
such  legislative  language  as  may  be  appropriate,  and 

(2)  the  Secretary  shall  provide  technical  assistance  and  guid- 
ance in  developing,  enacting,  and  implementing  such  programs. 

The  initial  model  legislative  language  referred  to  in  paragraph  (1) 
shall  be  developed  not  later  than  January  1,  1993. 

(c)  Reports.-— 

(1)  Initial  report. — Not  later  than  January  1,  1995,  the  Sec- 
retary shall  submit  to  the  Congress  a  report  on  the  implementa- 
tion of  this  section.  Such  report  shall  include  an  evaluation  of 
short-time  compensation  programs  and  shall  contain  such  rec- 
ommendations CLS  the  Secretary  may  deem  advisable. 

(2)  Subsequent  reports. — After  the  submission  of  the  report 
under  paragraph  (1),  the  Secretary  shall  submit  such  additional 
reports  on  the  implementation  of  short-time  compensation  pro- 
grams as  the  Secretary  deems  appropriate. 

(d)  Definitions. — For  purposes  of  this  section — 

(1)  Short-time  compensation  program. — The  term  "short- 
time  compensation  program"  means  a  program  under  which — 
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(F)  Section  6652(h)  is  amended  by  striking  ''section 
3Jf05(d)(10)(By'  and  inserting  ''section  3Jf05(e)(10)(By\ 

(c)  Exclusion  From  Income.— 

(1)  Qualified  trusts.— Subsection  (e)  of  section  402  (relating 
to  taxability  of  beneficiary  of  employees'  trust),  as  amended  by 
section  521,  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 

"(6)  Direct  trustee-to-trustee  transfers.— Any  amount 
transferred  in  a  direct  trustee-to-trustee  transfer  in  accordance 
with  section  Jf01(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer.  " 

(2)  Employee  annuities.— Subsection  (a)  of  section  40S  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(5)  Direct  trustee-to-trustee  transfer.— Any  amount 
transferred  in  a  direct  trustee-to-trustee  transfer  in  accordance 
with  section  401(a)(31)  shall  not  be  includible  in  gross  income 
for  the  taxable  year  of  such  transfer.  " 

(3)  Annuity  contracts  purchased  by  charities  and  public 
schools.— Section  403(bX10)  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "Any  amount  transferred  in  an 
direct  trustee-to-trustee  transfer  in  accordance  with  section 
401(aX31)  shall  not  be  includible  in  gross  income  for  the  taxable 
year  of  the  transfer.  " 

(d)  Effective  Dates.— 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  distributions 
after  December  31,  1992. 

(2)  Transition  rule  for  certain  annuity  contracts.— If, 
as  of  July  1,  1992,  a  State  law  prohibits  a  direct  trustee-to-trust- 
ee transfer  from  an  annuity  contract  described  in  section  Jf03(b) 
of  the  Internal  Revenue  Code  of  1986  which  was  purchased  for 
an  employee  by  an  employer  which  is  a  State  or  a  political  sub- 
division thereof  (or  an  agency  or  instrumentality  of  any  1  or 
more  of  either),  the  amendments  made  by  this  section  shall  not 
apply  to  distributions  before  the  earlier  of— 

(A)  90  days  after  the  first  day  after  July  1,  1992,  on 
which  such  transfer  is  allowed  under  State  law,  or 

(B)  January  1,  1991 

SEC.  523.  DATE  FOR  ADOPTION  OF  PLAN  AMENDMENTS. 

If  any  amendment  made  by  this  subtitle  requires  an  amendment 
to  any  plan,  such  plan  amendment  shall  not  be  required  to  be  made 
before  the  first  plan  year  beginning  on  or  after  January  1,  1994,  if— 

(1)  during  the  period  after  such  amendment  takes  effect  and 
before  such  first  plan  year,  the  plan  is  operated  in  accordance 
with  the  requirements  of  such  amendment,  and 

(2)  such  plan  amendment  applies  retroactively  to  such  period. 

Subtitle  C— Other  Provisions 

SEC.  531.  MODIFICATIONS  TO  FEDERAL  UNEMPLOYMENT  ACCOUNTS. 

(a)  Modifications  to  Extended  Unemployment  Compensation 
Account. — 
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(1)  Transfers  to  account.— Paragraph  (1)  of  section  905(h) 
of  the  Social  Security  Act  is  amended  to  read  as  follows — 

''(h)(1)  Except  as  provided  in  paragraph  (3),  the  Secretary  of  the 
Treasury  shall  transfer  (as  of  the  close  of  each  month),  from  the  em- 
ployment security  administration  account  to  the  extended  unemploy- 
ment compensation  account  estahlished  by  suhsection  (a),  an  amount 
determined  by  him  to  be  equal  to  the  sum  of— 

''(A)  100  percent  of  the  transfers  to  the  employment  security 
administration  account  pursuant  to  section  901(hX2)  during 
such  month  on  account  of  liabilities  referred  to  in  section 
901(hXl)(B),  plus 

''(B)  20  percent  of  the  excess  of  the  transfers  to  such  account 
pursuant  to  section  901(hX2)  during  such  month  on  account  of 
amounts  referred  to  in  section  901(hXlXA)  over  the  payments 
during  such  month  from  the  employment  security  administra- 
tion account  pursuant  to  section  901  (hX3)  and  (d). 
If  for  any  such  month  the  payments  referred  to  in  subparagraph  (B) 
exceed  the  transfers  referred  to  in  subparagraph  (B),  proper  adjust- 
ments shall  be  made  in  the  amounts  subsequently  transferred. " 

(2)  Increase  in  ceiling.— Subparagraph  (B)  of  section 
905(hX2)  of  such  Act  is  amended  by  striking  "three-eighths  of  1 
percent''  and  inserting  "0.5 percent*'. 

(h)  Reduction  of  Ceiling  on  Federal  Unemployment  Ac- 
count.— Paragraph  (2)  of  section  902(a)  of  such  Act  is  amended  by 
striking  "five-eighths  of  1  percent''  and  inserting  "0.25 percent". 

(c)  Borrowing  Between  Federal  Accounts. — Title  IX  of  such 
Act  is  amended  by  adding  at  the  end  the  following  new  section: 

"borrowing  between  federal  accounts 

"Sec.  910.  (a)  In  General.— Whenever  the  Secretary  of  the  Treas- 
ury (after  consultation  with  the  Secretary  of  Labor)  determines 
that— 

"(1)  the  amount  in  the  employment  security  administration 
account.  Federal  unemployment  account,  or  extended  unemploy- 
ment compensation  account,  is  insufficient  to  meet  the  antici- 
pated payments  from  the  account, 

"(2)  such  insufficiency  may  cause  such  account  to  borrow 
from  the  general  fund  of  the  Treasury,  and 

"(3)  the  amount  in  any  other  such  account  exceeds  the 
amount  necessary  to  meet  the  anticipated  payments  from  such 
other  account, 

the  Secretary  shall  transfer  to  the  account  referred  to  in  paragraph 
(1)  from  the  account  referred  to  paragraph  (3)  an  amount  equal  to 
the  insufficiency  determined  under  paragraph  (1)  (or,  if  less,  the 
excess  determined  under  paragraph  (3)). 

"(b)  Treatment  of  Advance.— Any  amount  transferred  under 
subsection  (a) — 

"(1)  shall  be  treated  as  a  noninterest-bearing  repayable  ad- 
vance, and 

"(2)  shall  not  he  considered  in  computing  the  amount  in  any 
account  for  purposes  of  the  application  of  sections  901(f)(2), 
902(b),  and  905(h). 
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''(c)  Repayment.  —  Whenever  the  Secretary  of  the  Treasury  (after 
consultation  with  the  Secretary  of  Labor)  determines  that  the 
amount  in  the  account  to  which  an  advance  is  made  under  subsec- 
tion (a)  exceeds  the  amount  necessary  to  meet  the  anticipated  pay- 
ments from  the  account,  the  Secretary  shall  transfer  from  the  ac- 
count to  the  account  from  which  the  advance  was  made  an  amount 
equal  to  the  lesser  of  the  amount  so  advanced  or  such  excess.  " 

(d)  Repeal  of  Expired  Provisions.— 

(1)  Paragraph  (2)  of  section  901(f)  of  such  Act  is  amended — 

(A)  by  striking  ''(A)  Except  as  provided  in  subparagraph 
(B),  the"  and  inserting  "The",  and 

(B)  by  striking  subparagraph  (B). 

(2)  Section  901  of  such  Act  is  amended  by  striking  subsection 

(3)  Subsection  (g)  of  section  90Ji  is  amended  by  striking  all  of 
such  subsection  that  follows  the  1st  sentence. 

(e)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  take  effect  on  the  date 
of  the  enactment  of  this  Act. 

(2)  Changes  in  ceiling  amounts.— The  amendments  made  by 
subsection  (aX2)  and  (b)  shall  apply  to  fiscal  years  beginning 
after  September  30,  1993 

sec.  532.  requirement  of  deposits  by  federal  agencies  for  usem- 
plo  yment  benefits. 

(a)  General  Rule.— Subsection  (c)  of  section  8509  of  title  5, 
United  States  Code,  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 

''(3)  If  any  Federal  agency  does  not  deposit  in  the  Federal  Employ- 
ees Compensation  Account  any  amount  before  the  date  20  days  after 
the  date  on  which  the  Secretary  of  Labor  has  notified  such  agency 
that  it  is  required  to  so  deposit  such  amount,  the  Secretary  of  Labor 
shall  notify  the  Secretary  of  the  Treasury  of  the  failure  to  make 
such  deposit  and  the  Secretary  of  the  Treasury  shall  transfer  such 
amount  to  the  Federal  Employees  Compensation  Account  from 
amounts  otherwise  appropriated  to  such  Federal  agency.  " 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  to  failures  outstanding  on  the  date  of  the  enactment  of 
this  Act  or  at  any  time  thereafter. 

SEC.  533.  REPORT  ON  ALLOC  A  TION  OF  ADMINISTRA  TIVE  FUNDS. 

Subsection  (a)  of  section  30J!f  of  the  Emergency  Unemployment 
Compensation  Act  of  1991  (Public  Law  102-161^,  as  amended)  is 
amended  by  striking  ''within  the  12-month  period  beginning  on  the 
date  of  the  enactment  of  this  Act"  and  inserting  ''before  December 
31,  1994" 

SEC.  534.  EXTENSION  OF  COMMISSION  ON  INTERSTATE  CHILD  SUPPORT. 

(a)  In  General.— Section  126  of  the  Family  Support  Act  of  1988 
(42  US.C  666  note;  102  Stat.  2355)  is  amended— 

(1)  in  subsection  (dX2),  by  striking  "May"  and  inserting 
'August";  and 

(2)  in  subsection  (f)(1),  by  striking  "July  1"  and  inserting 
"September  30". 
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does  not  repay  fully  by  the  appropriate  November  10,  employers  in 
the  State  are  subject  to  annual  credit  decreases  beginning  with  the 
preceding  January  1  until  the  loan  is  repaid  fully.  Employers  must 
pay  the  additional  taxes  resulting  from  the  credit  decrease  no  later 
than  January  31  of  the  next  calendar  year. 

The  credit  reduction  is  at  least  0.3  percentage  point  per  year  be- 
ginning with  the  calendar  year  in  which  the  second  consecutive 
January  first  passes  during  which  the  loan  is  outstanding.  There 
are  two  potential  additional  credit  decreases  during  ensuing  calen- 
dar years  in  which  a  State  has  an  outstanding  advance:  \  1)  in  the 
calendar  years  after  the  third  and  fourth  consecutive  January 
firsts  pass,  the  employers  in  the  State  face  a  decrease  by  the 
amount  that  2.7  percent  exceeds  the  State's  average  tax  rate  on 
taxable  wages  in  the  calendar  year  to  which  the  decrease  applies: 
(2)  in  the  calendar  years  in  which  the  fifth  through  ninth  consecu- 
tive January  firsts  pass,  the  employers  face  a  decrease  equal  to  the 
higher  of  the  amount  in  (1)  or  :he  amount  that  the  State  s  5-year 
benefit  cost  rate  exceeds  the  State's  average  tax  rate  on  taxable 
wages  in  the  calendar  year  to  which  the  decrease  applies.  The  5- 
year  benefit-cost  rate  is  one-fifth  of  the  unemployment  benefits 
paid  in  the  first  5  of  the  last  6  completed  calendar  years  preceding 
the  calendar  year  to  which  the  credit  decrease  applies  divided  by 
taxable  wages  in  the  laist  calendar  year. 

House  bill. — The  provision  extends  by  one  year  the  grace  period 
for  Federal  unemployment  penalty/  taxes  on  employers  in  States 
with  overdue  unemployment  loans  from  the  Federal  government  if 
the  State  amended  its  unemployment  insurance  law  in  1992  or 
1993  to  increase  estimated  revenues  by  at  least  25  percent  in  the 
first  year  after  enactment  of  the  State  legislation. 

Effective  date:  Date  of  enactment. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill. 

IV.  Modification  to  Regular  State  Unemployment 
Compensation  Programs 

1.  treatment  of  short-time  unemployment  compensation 

programs 

Present  law. — All  funds  withdrawn  from  the  unemployment  trust 
fund  of  a  State  must  be  used  solely  in  payment  of  unemployment 
compensation,  exclusive  of  administrative  expenses  and  refunds  of 
erroneously  paid  sums  except:  (1)  certain  authorized  disability  pay- 
ments; (2)  certain  "Reed  Act"  expenses;  (3)  authorized  health  insur- 
ance costs;  and  (4)  repayments  of  overpayments.  Short-time  com- 
pensation is  not  mentioned  explicitly. 

A  provision  enacted  in  1982  authorizing  such  programs  has  ex- 
pired. (Short-time  compensation  programs  are  programs  under 
which  States  may  pay  pro  rata  benefits  to  individuals  who  are 
working  less  than  full  time  because  their  employer  has  a  plan  ap- 
proved by  the  State  agency  that  provides  for  a  reduction  in  work 
hours  for  employees  rather  than  temporary  layoffs.) 

House  bill. — Clarifies  that  States  may  continue  to  pay  short-time 
compensation. 


41 


The  provision  also  requires  the  Secretary  of  Labor  to  develop 
model  State  legislation,  to  update  it  periodically,  to  provide  techni- 
cal assistance  to  the  States,  and  to  report  to  Congress  on  implemen- 
tation of  short-time  compensation. 

Senate  amendment. — Similar  to  House  bill. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill  and  Senate  amendment.  Also,  language  is  added  provid- 
ing that  eligible  employees  may  participate  in  employer-sponsored 
training  programs  to  enhance  job  skills  if  such  programs  have  been 
approved  by  the  State  agency. 

2.  BENEFIT  INFORMATION  REQUIREMENTS 

Present  law. — No  provision. 

House  bill. — The  provision  requires  employers  to  give  each 
worker  whose  employment  relationship  with  the  employer  is  termi- 
nated such  written  information  on  unemployment  insurance  eligi- 
bility and  benefits  as  is  provided  by  the  State  agency.  Employers 
must  post  at  places  readily  accessible  to  employees  such  printed 
statements  regarding  benefit  rights  as  prescribed  by  the  State 
agency. 

Senate  amendment.- — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

V.  Financing  Provisions 

1.  EXTENSION  of  PHASEOUT  OF  PERSONAL  EXEMPTIONS 

Present  law. — Present  law  permits  a  personal  exemption  deduc- 
tion from  gr^ss  income  for  an  individual,  the  individual's  spouse, 
and  each  dependent.  For  1992,  the  amount  of  this  deduction  is 
$2,300  for  each  exemption  claimed.  This  exemption  amount  is  ad- 
justed for  inflation.  The  deduction  for  personal  exemptions  is 
phased  out  for  taxpayers  with  adjusted  gross  income  (AGI)  above  a 
threshold  amount  (indexed  for  inflation),  which  is  based  on  filing 
status.  For  1992,  the  threshold  amounts  are  $157,900  for  married 
taxpayers  filing  joint  returns,  $78,950  for  married  taxpayers  filing 
separate  returns,  $131,550  for  unmarried  taxpayers  filing  as  head 
of  household,  and  $105,250  for  unmarried  taxpayers  filing  as  single. 

The  total  amount  of  exemptions  which  may  be  claimed  by  a  tax- 
payer is  reduced  by  2  percent  for  each  $2,500  (or  portion  thereof)  by 
which  the  taxpayer's  AGI  exceeds  the  applicable  threshold  (the 
phaseout  rate  is  4  percent  for  married  taxpayers  filing  separate  re- 
turns). Thus,  the  personal  exemptions  claimed  are  phased  out  over 
a  $122,500  range,  beginning  at  the  applicable  threshold. 

This  provision  does  not  apply  to  taxable  years  beginning  after 
December  31,  1995. 

House  bill. — The  bill  delays  the  expiration  date  for  the  personal 
exemption  phaseout  applicable  to  higher-income  individuals  for  two 
years.  Under  this  provision,  the  phaseout  of  personal  exemptions 
will  not  apply  to  taxable  years  beginning  after  December  31,  1997. 

Effective  date:  The  provision  is  effective  for  taxable  years  begin- 
ning in  1996  and  1997. 

Senate  amendment. — No  provision. 
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Financial  assistance  to  which  the  FIRREA  amendments  apply: 
The  proposal  would  not  apply  to  any  financial  assistance  to  which 
the  amendments  made  by  section  1401(a)(3)  of  FIRREA  apply. 

No  inference:  No  inference  would  be  intended  as  to  prior  law  or 
as  to  the  treatment  of  any  item  to  which  this  proposal  does  not 
apply. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  Senate  provision. 

8.  TRANSFER  OF  INCOME  TAXES  ON  UNEMPLOYMENT  BENEFITS  TO 
UNEMPLX)YMENT  TRUST  FUND 

Present  law. — Under  present  law,  all  unemployment  benefits  re- 
ceived are  included  in  a  taxpayer's  gross  income.  Tax  revenues  gen- 
erated by  this  provision  are  deposited,  along  with  almost  all  indi- 
vidual income  tax  receipts,  in  the  General  Fund  of  the  Treasury. 

A  portion  of  social  security  and  tier  I  railroad  retirement  bene- 
fits is  includible  in  gross  income.  An  individual  is  required  to  in- 
clude in  gross  income  the  lesser  of:  (1)  50  percent  of  the  individual's 
social  security  or  tier  I  railroad  retirement  benefits;  or  (2)  50  per- 
cent of  the  individual's  modified  adjusted  gross  income  above  a 
specified  threshold.  Modified  adjusted  gross  income  is  defined  as 
the  sum  of  50  percent  of  the  individual's  social  security  or  tier  I 
railroad  retirement  benefits  plus  otherwise  calculated  adjusted 
gross  income  plus  certain  tax-exempt  interest.  The  threshold 
amounts  are  $32,000  for  married  taxpayers  filing  joint  returns  and 
$25,000  for  unmarried  taxpayers. 

The  Secretary  of  the  Treasury  is  required  to  estimate  the  individ- 
ual income  tax  liabilities  attributable  to  the  payment  of  social  secu- 
rity and  tier  I  railroad  retirement  benefits.  These  proceeds  are 
transferred  (credited)  quarterly  to  the  Old-Age  and  Survivors  Insur- 
ance Trust  Fund,  the  Disability  Insurance  Trust  Fund,  or  the  Rail- 
road Retirement  Trust  Fund,  as  appropriate. 

House  bill. — ^The  bill  requires  the  Secretary  of  Treasury  to  esti- 
mate the  individual  income  tax  liabilities  attributable  to  the  re- 
ceipt of  unemployment  compensation  benefits  and  transfer  the  pro- 
ceeds into  the  Extended  Unemployment  Compensation  Account  of 
the  Unemployment  Trust  Fund. 

Effective  date:  The  provision  is  effective  for  all  unemployment 
compensation  benefits  paid  after  December  31,  1990. 

Senate  amendment. — No  provision. 

Conference  agreement. — 'The  conference  agreement  does  not  in- 
clude the  House  bill  provision. 

9.  MODIFICATIONS  TO  FEDERAL  UNEMPLOYMENT  ACCOUNTS 

Present  law. — Ninety  percent  of  Federal  unemployment  tax  reve- 
nue flows  into  the  Employment  Security  Administration  Account 
(ESAA),  which  funds  the  administration  of  the  unemployment  in- 
surance and  employment  services.  Ten  percent  flows  into  the  Ex- 
tended Unemployment  Compensation  Account  (EUCA),  which 
funds  the  Extended  Benefits  (EB)  and  Emergency  Unemployment 
Compensation  (EUC)  programs.  Each  account  has  a  ceiling.  The 
excess  over  the  ceilings  flow  into  the  Federal  Unemplo)rment  Ac- 
count, which  provides  loans  to  insolvent  State  programs.  If  all 


49 


three  accounts  overflow,  the  excess  flows  to  the  State  accounts  in 
proportion  to  their  share  of  total  wages  paid  Nationwide. 

House  bill. — The  provision  changes  the  flow  of  Federal  unem- 
ployment tax  revenue  into  the  three  Federal  accounts  such  that 
the  administration  account  receives  80  percent  and  the  Extended 
Unemployment  Compensation  Account  EUCA)  receives  20  percent 
of  the  annual  revenue.  Also,  it:  authorizes  interest-free  borrowing 
between  accounts;  lowers  the  ceiling  in  the  loan  account  from  0.625 
percent  to  0.125  percent  of  total  annual  wages;  raises  the  ceiling  on 
the  Extended  Unemployment  Compensation  Account  (EUCA)  from 
0.375  percent  to  0.625  percent  of  total  annual  wages;  makes  the 
ceiling  changes  effective  in  fiscal  year  1994;  and  retains  the  current 
law  provision  that  when  all  three  accounts  are  full,  the  excess  reve- 
nue flows  back  to  the  States  in  proportion  to  their  share  of  total 
wages  Nationwide. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill  with  technical  changes  in  the  operations  of  the  trust 
fund  accounts.  The  ceiling  in  the  EUCA  would  be  0.5  percent  and 
the  ceiling  in  the  FUA  would  be  0.25  percent. 

10.  REQUIREMENT  OF  DEPOSITS  3Y  FEDERAL  AGENCIES  FOR 
UNEMPLOYMENT  BENEFITS 

Present  law. — No  provision. 

House  bill. — The  provision  authorizes  the  Secretary  of  the  Treas- 
ury to  transfer  amounts  owed  to  the  Federal  Employees  Compensa- 
tion Account  from  amounts  otherwise  appropriated  to  such  Federal 
agency  if  30  days  have  passed  since  the  date  on  which  the  Secre- 
tary of  Labor  notified  the  agency  that  it  was  required  to  deposit 
such  amount. 

Senate  amendment. — No  provision. 

Conference  agreement.— The  conference  agreement  follows  the 
House  bill. 

11.  REPORT  ON  ALLOCATION  OF  ADMINISTRATIVE  FUNDS 

Present  law. — The  Emergency  Unemployment  Compensation  Act 
of  1991  authorized  a  study  of  the  basic  method  of  allocating  funds 
among  States  for  administration  of  unemployment  insurance.  The 
report  is  due  no  later  than  November  17,  1992. 

House  bill. — The  provision  changes  the  due  date  of  the  report  to 
December  31,  1994. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill. 

VI.  Budgetary  Treatment 

1.  treatment  under  pay-as-you-go  procedures 

Present  law. — New  entitlement  spending  for  benefits  from  the 
unemployment  trust  fund  is  subject  to  the  pay-as-you-go  require- 
ments of  the  Balanced  Budget  and  Deficit  Control  Act  of  1985,  as 
amended.  Spending  for  administration  is  treated  as  discretionary 


Finder's  Aid 

P.L.   102-375   (106  Stat.   1195)  Approved  September  30,  1992 
Older  Americans  Act  Amendments  of  1992 


Subiect 

S.S.  Act 

Section 

P.L, 

Section 

106 
Stat. 

H.  Rep. 
102-199 

S .  Rep . 

102-151 

Medicare  - 
Hospital 
Insurance 
Benefits  - 
Skilled  Nursing 
Facilities 

1819(c) (2) 

(B)(iii) 

(II) 

708(a) (1) (A) 

1292 

Medicare  - 
Hospital 
Insurance 
Benefits  - 
Skilled  Nursing 
Facilities 

1819(g)(5) 
(B) 

708(a)(1) 
(A) 

1292 

Medicaid  - 
Requirements  for 
Nursing 
Facilities 

1919(c)(2) 
(B) (iii) 
(II) 

708(a) (1) 
(B) 

1292 

Medicaid  - 
Requirements  for 
Nursing 
Facilities 

1919(g) (5) 
(B) 

708(a) (1) 
(B) 

1292 

PUBLIC  LAW  102-375— SEPT.  30,  1992 


106  STAT.  1195 


Public  Law  102-375 
102d  Congress 

An  Act 

To  amend  the  Older  Americans  Act  of  1965  to  authorize  appropriations  for  fiscal 
years  1992  through  1995;  to  authorize  a  1993  National  Conference  on  Aging;      Sept.  30,  1992 
to  amend  the  Native  Americans  Programs  Act  of  1974  to  authorize  appropriations        [K  R  2907] 
for  fiscal  years  1992  through  1995;  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  Older 
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TITLE  IX— GENERAL  PROVTSICNS 

Sec.  901.  Limitation  on  authority  to  enter  into  contracts. 

Sec.  902.  Regulations. 

Sec.  903.  Sense  of  Congress. 

Sec.  904.  Technical  amendments. 

Sec.  905.  Effective  dates;  application  of  amendments. 

TITLE  I— OBJECTr/SS  AND 
DEFINITIONS 


SEC.  101.  OBJECTIVES. 

Section  101(4)  of  the  Older  Americans  Act  of  1965  [42  'J.S.C. 
3001(4))  is  amended  by  inserting  including  support  zo  family 
members  and  other  persons  providing  voiuntar:^  cars  to  older 
individuals  needing  long-term  care  ser/icss'*  after  'domes''. 

SEC.  102.  DEFINITIONS. 

(a)  In  General. — ^Section  102  of  the  Older  Americans  Act  of 
1965  (42  U.S.C.  3002)  is  amended  by  adding  at  the  and  the 
following: 

**(13)  The  term  'abuse'  means  the  •viilfui — 

"(A)  infliction  of  injur/-,  unreasonable  connnement. 
intimidation,  or  cruel  punishment  "vith  resulting  physical 
harm,  pain,  or  mental  anguish:  or 

"(B)  deprivation  by  a  person,  including  a  caregiver, 
of  goods  or  services  that  are  necsssar^/^  to  avoid  physical 
harm,  mental  anguish,  or  mental  illness. 
"(14)  The  term  'Administration'  means  the  Administration 
on  Aging. 

"(15)  The  term  'adult  child  with  a  disabiiit/  means  a  child 
who— 

"(A)  is  18  years  of  age  or  older; 

"(B)  is  financially  dependent  on  an  older  individual 
who  is  a  parent  of  the  child*;  and 

"(C)  has  a  disability. 
"(16)  The  term  'aging  network'  means  the  network  of— 
"(A)  State  agencies,  area  agencies  on  aging,  title  VI 
grantees,  and  the  Administration;  and 
"(B)  organizations  that — 

"(i)(I)  are  providers  of  direct  ser/ices  to  older 
individuals;  or 

"(II)  are  institutions  of  higher  education;  and 
"(ii)  receive  funding  under  this  Act. 
"(17)  The  term  'area  agency  on  aging'  means  an  area  agency 
on  aging  designated  under  section  305(a;(2)(A)  or  a  State  agency 
performing  the  functions  of  an  area  agencv  on  aging  under 
section  305(b)(5). 

"(18)  The  term  'art  therapV  means  the  use  of  art  and 
artistic  processes  specifically  selected  and  administered  by  an 
art  therapist,  to  accomplish  the  restoration,  maintenance,  or 
improvement  of  the  mental,  emotional,  or  social  functioning 
of  an  older  individual. 
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"(1)  an  Indian  tribe;  or 

**(2)  a  public  agency,  or  a  nonprofit  organization,  serving 

older  individuals  who  are  Native  Americans. 

•*(d)  Authorization  of  Appropriations.— There  are  authorized 
to  be  appropriated  to  carry  out  this  section,  $5,000,000  for  fiscal 
year  199*2,  and  such  sums  as  may  be  necessary  for  fiscal  years 
1993, 1994,  and  1995.". 

SEC.  707.  GENERAL  PROVISIONS. 

Title  VII  of  the  Older  Americans  Act  of  1965  (as  added  by 
section  701,  and  amended  by  the  preceding  sections)  is  amended 
by  adding  at  the  end  the  following: 


"As  \ised  in  this  title: 

"(1)  Elder  right.— The  term  'eider  right'  means  a  right 
of  an  older  individual. 

"(2)  Vulnerable  elder  rights  protection  activity.— 
The  term  Vulnerable  alder  rights  protection  activit:/  means 
an  activity  funded  under  chapter  2.  3,  4,  or  5  of  this  title. 

-SEC.  762.  administration.  42  USC  SOoScc. 

"A  State  agency  or  an  entity  described  in  section  751(c)  may 
carry  out  vulnerable  elder  rights  protection  activities  either  directly 
or  through  contracts  or  agreements  with  public  or  nonprofit  private 
agencies  or  organizations,  such  as — 

"(1)  other  State  agencies: 

"(2)  area  agencies  on  aging; 

"(3)  county  governments; 

"(4)  institutions  of  higher  education; 

"(5)  Indian  tribes;  or 

**(6)  nonprofit  ser/ice  providers  or  volunteer  organizations. 
-SEC.  763.  TECHNICAL  ASSISTANCE.  42  USC  305Sdd. 

**(a)  Other  Agencies. — In  carrying  out  the  provisions  of  this 
title,  the  Commissioner  may  request  the  technical  assistance  and 
cooperation  of  such  Federal  entities  as  may  be  appropriate. 

"(b)  Commissioner.— The  Commissioner  shall  provide  technical 
assistance  and  training  (by  contract,  grant,  or  otherwise)  to  persons 
and  entities  that  administer  programs  established  under  this  title. 

-SEC.  764.  AUDITS.  42  USC  30oSee. 

**(a)  Access. — ^The  Commissioner,  the  Comptroller  General  of 
the  United  States,  and  any  duly  authorized  representative  of  the 
Commissioner  or  the  Comptroller  shall  have  access,  for  the  purpose 
of  conducting  an  audit  or  examination,  to  any  books,  documents, 
papers,  and  records  that  are  pertinent  to  financial  assistance 
received  under  this  title. 

**(b)  Limitation. — State  agencies,  area  agencies  on  aging,  and 
entities  described  in  section  751(c)  shall  not  request  infcrmation 
or  data  from  providers  that  is  not  pertinent  to  sernces  furnished 
under  this  title  or  to  a  payment  made  for  :he  ser/icas.". 

SEC.  708.  TECHNICAL  .\NDC0NF0R.MING  .AMENDMENTS. 

(a)  Cmbltdsman  Prcgra^m.— 


"Subtitle  C — General  Provisions 


"SEC.  761.  DEFINmONS. 


42  USC  305Sbb. 
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(1)  Social  SECURITY  ACT.— 

(A)  Section  1819  of  the  Social  Security  Act  (42  U.S.C. 
1395i-3)  is  amended  in  subsections  (cX2)(B)(iii)(II)  and 
(gXoXB)  by  striking  "established  under  section  307(aX12) 
of  the  Older  Americans  Act  of  1965"  <?iid  inserting  "estab- 
lished under  title  III  or  VII  of  the  Older  Americans  Act 
of  1965  in  accordance  with  section  712  of  the  Act". 

(B)  Section  1919  of  the  Social  Security  Act  (42  U.S.C. 
1396r)  is  amended  in  subsections  (cX2XB)(iiiXII)  and 
(gXSXB)  by  striking  "established  under  section  307(aX12) 
of  the  Older  Americans  Act  of  1965"*  and  inserting  "estab- 
lished under  title  III  or  VII  of  the  Older  Americans  Act 
of  1965  in  accordance  with  section  712  of  the  Act'*. 

(2)  Older  Americans  act  of  i965.— 

(A)  Section  207(bj  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3018(b))  is  amended— 

(i)  in  paragraoh  (IXA),  by  striking  "section 
307(aX12XCr  and  'inserting  "titles  III  and  VII  in 
accordance  with  section  7 12(c;'*;  and 

(ii)  in  paragraDh  (3) — 

(I)  by  striking  "by  section  307(aX12XKXi)''  and 
inserting  "under  titles  III  and  VII  in  accordance 
with  section  7 12(hXir;  and 

(II)  by  striking  subparagraph  (E)  and  inserting 
the  following: 

"(S)  each  public  agency  or  private  organization  designated 
as  an  Office  of  the  State  Long-Term  Care  Ombudsman  under 
title  III  or  ^ni  in  accordance  ^vith  section  712(a)(4)(A).'*. 

(B)  Section  301(c)  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3021(c))  is  amended  by  striking  "section 
307(aX12),  and  to  individuals  designated  under  such  sec- 
tion"* and  inserting  "section  307(a)(12)  in  accordance  -vith 
section  712.  and  to  individuals  "^thin  such  programs  des- 
ignated under  section  712**. 

(C)  Section  351(4)  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  30301(4))  is  amended  by  striking  "section 
307(aX12)'*  and  inserting  "titles  III  and  VII  in  accordance 
with  section  712**. 

(b)  Programs  for  Prevention  of  Abuse,  Neglect,  and 
Exploitation. — Section  321(15)  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3030d(15))  is  amended  by  striking  "clause  (16)  of  section 
307(a)**  and  inserting  "chapter  3  of  subtitle  A  of  title  VII  and 
section  307(aX  16)*'. 

(c)  Outreach  Programs,— 

(1)  Section  202(a)(20)  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3012(aX20))  is  amended  by  striking  "under  section 
307(aX31)**. 

(2)  Section  207(c)  of  the  Older  Americans  Act  of  1965 
(42  U.S.C.  3013(c))  is  amended— 

(A)  in  the  first  sentence,  by  striking  "on  the  evaluations 
required  to  be  submitted  under  section  307(aX31XD)"  and 
inserting  "on  the  outreach  activities  supported  under  this 
Act'*;  and 

>  (3)  in  paragraph  (1),  by  striking  "outreach  acti^/ities 

supported  under  section  306(aX6XP)''  and  inserting  "the 
activities'*. 
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(5)  lOTlAN  xtTD  NATIVE  HAWAIIAN  PROGRAMS. — The  amend- 
ments made  by  seciions  601  and  303  ahail  not  apply  with 
respect  to  nscai  year  1992. 

*(6)  VULNERABLS  ELDER  RIGHTS  PROTECTION  ACTIVmES.— 

The  amendments  made  by  title  ^fLl  snail  not  apply  ^vith  respect 
to  nscai  year  1992. 

Approved  September  30.  1992. 
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Public  Law  102-585 
102d  Congress 

An  Act 

To  amend  title  38,  United  States  Code,  to  improve  health  care  services  for  women 
veterans,  to  expand  authority  for  health  care  sharing  agreements  between  the 
Department  of  Veterans  Affairs  and  the  Department  of  Defense  to  revise  certain 
pay  authorities  that  apply  to  Department  of  Veterans  Affairs  nurses,  to  improve  Nov.  4,  1992 
preventive  health  services  for  veterans,  to  establish  discounts  on  pharmaceuticals  [H.R.  5193] 
purchased  by  the  Department  of  Veterans  Affairii,  to  provide  for  a  Persian  Gulf 
War  Veterans  Health  Registry,  and  to  make  other  improvements  in  the  delivery 
and  administration  of  health  care  by  the  Department  of  Veterans  Affairs. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 

the  United  States  of  America  in  Congress  assembled,  Veterans 

'    Healthcare 

SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS.  Act  of  1992, 

(a)  Short  Title.— This  Act  may  be  cited  as  the  **Veterans  38USCioi 
Health  Care  Act  of  1992". 

(b)  Table  of  Contents.— The  table  of  contents  of  this  Act 
is  as  follows: 

Sec.  1.  Short  title;  table  of  contents. 

Sec  2.  References  to  title  38,  United  States  Code. 

title  I— WOMEN  VETERANS  HEALTH  PROGRAMS 

Sec.  101.  Short  title. 

Sec.  102.  Sexual  trauma  counseling. 

Sec  103.  Priority  for  outpatient  care  for  sexual  trauma  counseling. 

Sec.  104.  Commencement  of  provision  of  information  on  services. 

Sec  105.  Report  on  implementation  of  sexual  trauma  counseling  program. 

Sec  106.  Hefalth  care  services  for  women. 

Sec.  107.  Report  on  healtli  care  and  research. 

Sec.  108.  Coordination  of  services. 

Sec  109.  Research  relating  to  women  veterans  health. 

Sec.  110.  Population  study  of  women  veterans. 

TITLE  n— HEALTH-CARE  SHARING  AGREEMENTS  BETWEEN  DEPARTMENT 
OF  VETERANS  AFFAIRS  AND  DEPARTMENT  OF  DEFENSE 

Sec.  201.  Temporaiy  eniansion  of  authority  for  sharing  agreements. 
Sec.  202.  Requirement  tor  improvement  in  services  for  veterans. 
Sec.  203.  Expanded  sharinc  agreements  with  Department  of  Defense. 
Sec  204.  Expiration  of  autKority. 

Sec.  205.  Consultation  with  veterans  service  organizations. 
Sec.  206.  Annual  report 

TITLE  ffl— NURSE  PAY 
Sec  301.  Revision  to  nurse  pay  grade  schedule. 

Sec  302.  Authority  to  establish  special  rates  of  pay  for  employees  of  facilities 

located  outside  the  contiguous  United  States,  Alaska,  and  Hawaii. 
Sec  303.  Salary  data  for  nurse  anesthetists. 
Sec  304.  Rates  of  pay  for  transferring  nurses. 
Sec.  305.  Nursing  personnel  qualification  standards. 
Sec  306.  Report  on  pay  for  chief  nurse  position. 
Sec.  307.  ReiMrt  on  pay  compression. 
Sec  308.  Efiective  date. 

TITLE  IV— STATE  HOME  AMENDMENTS 

Sec  401.  Treatment  of  earnings  of  veterans  under  certain  rehabilitative  services 
programs. 

Sec  402.  Permanent  authority  to  make  grants  to  States  relating  to  State  homes. 
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Sec.  403.  Extension  of  period  for  completion  of  conditionally  approved  applications 
for  construction. 

Sec.  404.  Limited  prohibition  on  obligation  of  funds  for  rescinded  projects. 
Sec.  405.  Commencement  date  for  recapture  period. 
Sec.  406.  Commencement  date  for  payment  of  per  diem. 

TITLE  V— GENERAL  HEALTH  CARE  AND  ADMINISTRATION 

Subtitle  A— General  Health 

Sec.  501.  Contract  hospital  care  for  veterans  with  permanent  and  total  service<on- 

nected  disabilities. 
Sec.  502.  Permanent  authority  for  respite  care  program. 

Sec.  503.  Extension  of  authority  to  contract  with  the  Veterans  Memorial  Medical 
Center,  Republic  of  the  Philippines. 


Sec.  511. 

Sec.  512. 

Sec.  513. 

Sec.  514. 


Subtitle  B— Preventive  Health 

National  Center  for  Preventive  Health. 
Annual  report  on  preventive  health  services. 
Preventive  health  services. 
Repeal  of  pilot  program. 


Subtitle  C — Health  Care  Administration  and  Personnel 
Sec.  521.  Geriatric  research,  education,  and  clinical  centers. 

Sec.  522.  Extension  of  authority  to  waive  certain  limitations  applicable  to  receipt 

of  retirement  pay  by  nurses. 
Sec.  523.  Health  professionals  education  programs. 
Sec.  524.  Real  property  at  Temple  Junior  College,  Temple,  Texas. 
Sec.  525.  Demonstration  project  to  evaluate  installation  of  telephones  for  patient 

use  at  Department  health-care  facilities. 
Sec  526.  Use  ofTobacco  Products  in  Department  Facilities. 


Women 

Veterans 

Health 

Programs 

Act  of  1992. 

38  use  101 

note. 


Persian  Gulf  Registry  and 


TITLE  VI— DRUG  PRICING  AGREEMENTS 

Sec.  601.  Treatment  of  prescription  drugs  prociured  by  Department  of  Veterans 
Affairs  or  purchased  by  certain  clinics  and  hospitals. 

Sec.  602.  Limitations  on  prices  of  drugs  purchased  by  certain  clinics  and  hosoitals. 

Sec.  603.  Limitation  on  prices  of  drugs  procured  by  Depcotment  of  Veterans  Affairs 
and  certain  other  Federal  agencies. 

TITLE  Vn—PERSIAN  GULF  WAR  VETERANS'  HEALTH  STATUS 
Sec.  701.  Short  title. 

Sec.  702.  Persian  Gulf  War  Veterans  Health  Registry. 

Sec  703.  Health  examinations  and  counseling  for  veterans  eligible  for  inclusion  in 
certain  health-related  registries. 

Sec.  704.  Expansion  of  coverajge  of  Persian  Gulf  Registry. 

Sec.  705.  Study  by  Office  of  Technology  Assessment  of  I 
Persian  Gulf  War  Veterans  Health  Registry. 

Sec.  706.  Agreement  with  National  Academy  of  Sciences  for  review  of  health  con- 
sequences of  service  during  the  Persian  Gulf  War. 

Sec.  707.  Coordination  of  government  activities  on  health-related  research  on  the 
Persian  Gulf  War. 

Sec.  708.  Definition. 

TITLE  Vm— COURT  OF  VETERANS  APPEALS 
Sec.  801.  Disciplinary  procedures  for  judges  of  Court  of  Veterans  Appeals. 
SEC.  2.  REFERENCES  TO  TITLE  38,  UNITED  STATES  CODE. 

Except  as  otherwise  expressly  provided,  whenever  in  this  Act 
an  amendment  or  repeal  is  expressed  in  terms  of  an  amendment 
to  or  repeal  of  a  section  or  other  provision,  the  reference  shall 
be  consiaered  to  be  made  to  a  section  or  other  provision  of  title 
38,  United  States  Code. 

TITLE  I— WOMEN  VETERANS  HEALTH 
PROGRAMS 

SEC.  101.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Women  Veterans  Health  Pro- 
grams Act  of  1992'*. 
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The  report  shall  include  a  description  of  the  actions  taken  at  each 
covered  facility  to  ensure  compliance  '^dth  this  section. 

(d)  Effective  Date. — The  requirement  to  establish  and  main- 
tain areas  for  smoking  under  subsection  (a)  shall  take  effect  60 
days  ailer  the  date  on  which  the  Comptroller  General  submits 
to  the  committees  referred  to  in  subsection  (c)(1)  that  report 
required  -onder  that  subsection. 

TITLE  VI— DRUG  PRICING  AGREEMENTS 

SEC.  801.  TREATMENT  OF  PRESCRIPTION  DRUGS  PROCURED  BY 
DEPARTMENT  OF  VETERANS  AFFAIRS  OR  PURCHASED  3Y 
CERTAIN  CLINICS  AND  HOSPITALS. 

(a)  EXCLUSION  OF  Prices  From  Calculation  of  Best  Prices 
FOR  Medicaid  Rebate  Agreements.— Section  1927(c)(1)(C)  of  the 
Social  Security  Act  (42  U.S.C.  1396r-8(cXl)(C))  is  amended  by 
striking  "(excluding"  and  inserting  ''(excluding  any  prices  charged 
on  or  after  October  1,  1992,  to  the  Indian  Health  Service,  the 
Department  of  Veterans  Affairs,  a  State  home  receiving  funds  under 
section  1741  of  title  38,  United  States  Code,  the  Department  of 
Defense,  the  Public  Health  Ser/ice,  or  a  covered  entity  described 
in  subsection  (a)(5)(B),  any  prices  charged  under  the  Federal  Supply 
Schedule  of  the  (General  Services  Aaministration,  or  any  prices 
used  under  a  State  pharmaceutical  assistance  program,  and 
excluding". 

(b)  Agreements  Required  To  Receive  Payment.— 

(1)  In  general.— The  first  sentence  of  section  1927(a)(1) 
of  such  Act  (42  U.S.C.  1396r-8(a)(l))  is  amended  by  striking 
"manufacturer)."  and  inserting  "manufactxirer),  and  must  meet 
the  requirements  of  paragraph  (5)  (with  respect  to  drugs  pur- 
chased by  a  covered  entity  on  or  after  the  first  day  of  the^ 
first  month  that  begins  after  the  date  of  the  enactment  of 
title  VI  of  the  Veterans  Health  Care  Act  of  1992)  and  paragraph 
(6).". 

(2)  Agreements  described. — Section  1927(a)  of  such  Act 
(42  U.S.C.  1396r-8(a))  is  amended  by  adding  at  the  end  the 
following  new  paragraphs: 

"(5)  Limitation  on  prices  of  drugs  purchased  by  cov- 
ered ENTITIES. — 

"(A)  Agreement  with  secretary. — ^A  manufacturer 
meets  the  requirements  of  this  paragraph  if  the  manufac- 
turer has  entered  into  an  agreement  with  the  Secretary 
that  meets  the  requirements  of  section  340B  of  the  Public 
Health  Service  Act  with  respect  to  covered  outpatient  drugs 
purchased  by  a  covered  entity  on  or  ailer  the  first  day 
of  the  first  month  that  begins  afler  the  date  of  the  enact- 
ment of  this  paragraph. 

"(B)  Covered  entity  defined. — In  this  subsection,  the 
term  'covered  entity^  means  an  entity  described  in  section 
340B(a)(4)  of  the  Public  Health  Service  Act. 

"(C)  Establishment  of  alternative  mechanism  to 

ENSURE  against  DUPLICATE  DISCOUNTS  OR  REBATES.— If  the 

Secretary  does  not  estabUsh  a  mechanism  under  section 
340B(a)(5XA)  of  the  Pubhc  Health  Service  Act  within  12 
months  of  the  date  of  the  enactment  of  such  section,  the 
following  requirements  shall  apply: 
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"(i)  Entities. — Each  covered  entity  shall  inform 
the  single  State  agency  'onder  section  1902(a;(5)  when 
it  is  seeking  reimoursement  from  the  State  plan  for 
medical  assistance  described  in  section  1905(a)(12) 
with  respect  to  a  unit  of  any  covered  outpatient  inig 
which  is  subject  to  an  agreement  under  section  340B(a; 
of  such  Act. 

"(ii)  State  agency. — Each  such  single  State 
agency  shall  provide  a  means  by  which  a  covered  entity 
shall  indicate  on  any  drug  reimbursement  claims  form 
(or  format,  where  electronic  claims  management  is 
used)  that  a  unit  of  the  drug  that  is  the  subject  of 
the  form  is  subject  to  an  agreement  under  section 
340B  of  such  Act,  and  not  submit  to  any  manufacturer 
a  claim  for  a  rebate  payment  under  subsection  (b) 
with  respect  to  such  a  drug. 

"(D)  Effect  of  subsequent  amendments.— In  deter- 
mining whether  an  agreement  under  subparagraph  (A) 
meets  the  requirements  of  section  340B  of  the  Public 
Health  Service  Act,  the  Secretary  shall  not  take  into 
account  any  amendments  to  such  section  that  are  enacted 
after  the  enactment  of  title  VI  of  the  Veterans  Health 
Care  Act  of  1992. 

"(E)  Determination  of  compliance.— A  manufacturer 
is  deemed  to  meet  the  requirements  of  this  paragraph 
if  the  manufacturer  establishes  to  the  satisfaction  of  tne 
Secretary  that  the  manufacturer  would  comply  (and  has 
offered  to  comply)  with  the  provisions  of  section  340B  of 
the  Public  Health  Ser/ice  Act  (as  in  effect  immediately 
after  the  enactment  of  this  paragraph)  and  would  have 
entered  into  an  agreement  under  such  section  (as  such 
section  was  in  effect  at  such  time),  but  for  a  legislative 
change  in  such  section  after  the  date  of  the  enactment 
of  this  paragraph. 

"(6)  Requirements  relating  to  master  agreements  for 

DRUGS  PROCURED  BY  DEPARTMENT  OF  VETERANS  AFFAIRS  AND 
CERTAIN  OTHER  FEDERAL  AGENCIES.— 

"(A)  In  GENERAL. — ^A  manufacturer  meets  the  require- 
ments of  this  paragraph  if  the  manufacturer  complies  with 
the  provisions  of  section  8126  of  title  38,  United  States 
Code,  including  the  requirement  of  entering  into  a  master 
agreement  with  the  Secretary  of  Veterans  Affairs  vmder 
such  section. 

"(B)  Effect  of  subsequent  amendments.— In  deter- 
mining whether  a  master  agreement  described  in  subpara- 
graph (A)  meets  the  requirements  of  section  8126  or  title 
38,  United  States  Code,  the  Secretary  shall  not  take  into 
account  any  amendments  to  such  section  that  are  enacted 
after  the  enactment  of  title  VI  of  the  Veterans  Health 
Care  Act  of  1992. 

"(C)  Determination  of  complunce.— A  manufacturer 
is  deemed  to  meet  the  requirements  of  this  paragraph 
if  the  manufacturer  establishes  to  the  satisfaction  of  tne 
Secretary  that  the  manufacturer  would  comply  (and  has 
offered  to  comply)  with  the  provisions  of  section  8126  of 
title  38,  United  States  Code  (as  in  effect  immediately  after 
the  enactment  of  this  paragraph)  and  would  have  entered 
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into  an  agreement  under  such  section  (as  such  section 
was  in  effect  at  such  ume),  but  for  a  legislative  change 
in  such  section  after  the  date  of  the  enactment  of  zins 
paragraph.". 

(3)  Confidentiality  of  information.— Section 
1927(b)(3)(D)  of  such  Act  (42  U.S.C.  1396r-6(b)(3)(D))  is 
amended — 

(A)  by  striking  ''this  paragraph"  and  inserting  *'this 
paragraph  or  under  an  agreement  with  the  Secretary  of 
Veterans  Affairs  described  in  subsection  (aX6XA)(ii)"; 

(B)  by  striking  "Secretary"  each  place  it  appears  and 
inserting  "Secretary  or  the  Secretary  of  Veterans  Affairs'*; 
and 

(C)  by  striking  "except"*  and  all  that  follows  through 
the  period  and  inserting:  "except — 

"(i)  as  the  Secretary  determines  to  be  necessary 
to  carr;^  out  this  section, 

"(ii)  to  permit  the  Comptroller  General  to  review 
the  information  provided,  and 

"(iii)  to  permit  the  Director  of  the  Congressional 
Budget  Cffice  to  review  the  information  provided."*. 

(4)  Termination  of  rebate  agreements. — Section 
1927(b)(4)(B)  of  such  Act  (42  U.S.C.  1396r-8(b)(4)(3))  is 
amended — 

(i)  in  clause  (ii),  by  striking  "such  period**  and  inserting 
"the  calendar  quarter  beginning  at  least  60  days", 

(ii)  in  clause  (ii),  by  striking  "of  the  notice**  and  all 
through  "the  agreement)."  and  inserting  "the  manufacturer 
provides  notice  to  the  Secretary.",  and 

(ill)  by  adding  at  the  end  the  following  new  clauses: 
"(iv)  Notice  to  STATES.—In  the  case  of  a  termi- 
nation under  this  subparagraph,  the  Secretary  shall 
provide  notice  of  such  termination  to  the  States  within 
not  less  than  30  days  before  the  effective  date  of  such 
termination. 

"(v)  Appucation  to  terminations  of  other 
AGREEMENTS. — ^The  provisions  of  this  subparagraph 
shall  apply  to  the  terminations  of  agreements  described 
in  section  340B(a)(l)  of  the  Public  Health  Service  Act 
and  master  agreements  described  in  section  8126(a) 
of  title  38,  United  States  Code.", 
(c)  Budget  Neutrality  Adjustment.— Section  1927(c)(1)(B)  of 
the  Social  Secxirity  Act  (42  U.S.C.  1396r-8(cXlXB))  is  amended— 

(1)  by  striking  "January  1,  1993,"  and  inserting  "October 
1, 1992,"; 

(2)  by  striking  "and**  at  the  end  of  clause  (i);  and 

(3)  by  striking  clause  (ii)  and  inserting  the  following: 

"(ii)  for  quarters  (or  other  periods)  beginning  after 
September  30,  1992,  and  before  January  1,  1994,  the 
greater  of— 

"(I)  15.7  percent  of  the  average  manufacturer  pries 
for  the  drug,  or 

"(II)  the  difference  between  the  average  manufac- 
turer price  for  the  drug  and  the  best  price  (as  denned 
in  subparagraph  (O)  for  such  quarter  (or  period)  for 
such  drug; 
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"(iii)  for  quarters  (or  other  periods)  beginning  after 
December  31,  1993,  and  before  January  1,  1995,  the  greater 
of— 

"(I)  15.4  percent  of  the  average  manufacturer  price 
for  the  drug,  or 

"(II)  the  difference  between  the  average  manufac- 
turer price  for  the  dnie  and  the  best  price  (as  defined 
in  subparagraph  (O)  for  such  quarter  (or  period)  for 
such  drug; 

"(iv)  for  quarters  (or  other  periods)  beginning  after 
December  31,  1994,  and  before  January  1,  1996,  the  greater 
of— 

"(I)  15.2  percent  of  the  average  manufacturer  price 
for  the  drug,  or 

"(II)  the  difference  between  the  average  manufac- 
turer price  for  the  drug  and  the  best  price  (as  defined 
in  subparagraph  (C))  for  such  quarter  (or  period)  for 
such  drug;  and 

"(v)  for  quarters  (or  other  periods)  beginning  afler 
December  31, 1995,  the  greater  of— 

"(I)  15.1  percent  of  the  average  manufacturer  price 
for  the  drug,,  or 

"(II)  the  difference  between  the  average  manufac- 
turer price  for  the  drug  and  the  best  price  (as  defined 
in  subparagraph  (O)  for  such  quarter  (or  period)  for 
such  drug.". 

(d)  Reports  on  Best  Price  Changes  and  Payment  of  42usci396r-8 
Rebates.—  ^  note. 

(1)  In  general. — Not  later  than  90  days  after  the  expira- 
tion of  each  calendar  quarter  that  begins  on  or  after  October 
1, 1992,  and  ends  on  or  before  December  31,  1995,  the  Secretary 
of  Health  and  Human  Services  shall  submit  a  report  to  Con- 
gress that  contains  the  following  information  relating  to 
prescription  drugs  dispensed  in  the  quarter  (subject  to  para- 
graph (2)): 

(A)  With  respect  to  single  source  drugs  and  innovator 
multiple  source  drugs  (as  such  terms  are  defined  in  section 
1927(k)(7)  of  the  Social  Security  Act)— 

(i)  the  percentage  of  such  drugs  whose  best  price 
(as  reported  to  the  Secretary  under  section  1927(b) 
of  the  Social  Security  Act)  increased  compared  to  the 
best  price  during  the  previous  calendar  quarter,  and 
the  amount  of  expenditures  under  State  plans  under 
title  XIX  of  such  Act  attributable  to  such  drugs; 

(ii)  the  percentage  of  such  drugs  whose  best  price 
(as  so  reported)  decreased  compared  to  the  best  price 
during  the  previous  calendar  quarter,  and  the  amount 
of  expenditures  under  State  olans  under  title  XIX  of 
such  Act  attributable  to  such  drugs; 

(iii)  the  percentage  of  such  drugs  whose  best  price 
(as  so  reported)  was  the  same  as  the  best  price  during 
the  previous  calendar  quarter,  and  the  amount  of 
expenditures  under  State  plans  under  title  XIX  of  such 
Act  attributable  to  such  drugs; 

(iv)  the  median  and  mean  percentage  increase  (or 
decrease)  in  the  best  price  of  such  single  source  drugs 
(as  so  reported)  compared  to  the  best  price  during 
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the  previous  calendar  quarter,  unweighted  and 
weighted  (in  the  case  of  the  mean  percentage  increase 
or  decrease)  by  the  dollar  volume  of  drugs  dispensed; 

(v)  the  median  and  mean  percentage  increase  (or 
decrease)  in  the  best  price  of  such  innovator  multiple 
source  drugs  (as  so  reported)  compared  to  the  best 
price  during  the  previous  calendar  quarter,  unweighted 
and  weighted  (in  the  case  of  the  mean  percentage 
increase  or  decrease)  by  the  dollar  volume  of  drugs 
dispensed;  and 

(vi)  the  median  and  mean  percentage  increase  (or 
decrease)  in  the  best  price  of  ail  such  drugs  (as  so 
reported)  compared  to  the  best  price  during  the  pre- 
vious calendar  quarter,  unweighted  and  weighted  (in 
the  case  of  the  mean  percentage  increase  or  decrease) 
by  the  dollar  volume  of  drugs  dispensed. 

(B)  With  respect  to  all  drugs  for  which  manufacturers 
are  required  to  pay  rebates  under  section  1927(c)  of  the 
Social  Security  Act,  the  Secretary's  estimate,  on  a  State- 
by-State  and  a  nationed  aggregate  basis,  of— 

(i)  the  total  amount  of  all  rebates  paid  under  such 
section  during  the  quarter,  broken  down  by  the  por- 
tions of  such  total  amount  attributable  to  rebates 
described  in  paragraphs  (1),  (2),  and  (3)  of  such  section; 

(ii)  the  percentages  of  such  total  amoimt  attrib- 
utable to  rebates  described  in  paragraphs  (1),  (2),  and 
(3)  of  such  section;  and 

(iii)  the  amount  of  the  portion  of  such  total  amount 
attributable  to  the  rebate  described  in  paragraph  (1) 
of  such  section  that  is  solely  attributable  to  the  applica- 
tion of  subclause  (II)  of  clause  (i),  (ii),  (iii),  (iv),  or 
(v)  of  such  paragraph. 

(2)  Limitation  on  drugs  subject  to  report.— No  report 
submitted  imder  paragraph  (1)  shall  include  any  information 
relating  to  any  prescription  drug  unless  the  Secretary  finds 
that  expenditures  for  the  drug  are  significant  expenditures 
under  the  medicaid  program.  In  the  previous  sentence,  expendi- 
tures for  a  drug  are  "significant**  if  the  drug  was  one  of  the 
1,000  drugs  for  which  the  greatest  amoimt  of  the  Federal 
financial  assistance  attributable  to  prescription  drugs  was  paid 
under  section  1903(a)  of  the  Social  Security  Act  during  calendar 
year  1991. 

(3)  Special  rule  for  initial  report.— For  purposes  of 
the  first  report  required  to  be  submitted  imder  paragraph  (1) — 

(A)  the  Secretary  shall  submit  the  report  not  later 
than  May  1, 1993;  and 

(B)  the  information  contained  in  the  report  shall 
include  information  on  prescription  drugs  dispensed  during 
each  calendar  quarter  that  began  on  or  after  January  1, 
1991,  and  ended  on  or  before  December  31,  1992. 

42  use  l396r-8  (e)  EFFECTIVE  Date.— The  amendments  made  by  this  section 

shall  apply  with  respect  to  payments  to  State  plans  under  title 
XIX  of  the  Social  Security  Act  for  calendar  quarters  (or  periods) 
beginning  on  or  after  January  1,  1993  (without  regard  to  whether 
or  not  regulations  to  carry  out  such  amendments  have  been  promul- 
gated by  such  date). 
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"(B)  The  Court  shall  have  the  power  provided  under  section 
372(cX16)  of  title  28  to  award  reimbursement  for  the  reasonable 
expenses  described  in  that  section.  Reimbursements  under  this 
subparagraph  shall  be  made  from  funds  appropriated  to  the  Court.''. 

Approved  November  4,  1992. 
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TITLE  VI — PROCUREMENT  OF  PHARMACEUTICAI^ 

Title  VI  of  the  Committee  bill,  which  was  added  by  an  amend- 
ment offered  at  the  Committee's  meeting  on  August  7,  1992,  by 
Senators  Rockefeller,  Simpson,  Murkowski,  and  Cranston  to  S.  2575 
(as  ordered  reported  by  the  Committee  on  June  24,  1992),  would  (1) 
require  manufacturers  of  drugs  and  biologicals  to  enter  into  master 
agreements  with  the  Administrator  of  the  General  Services  Admin- 
istration under  which  the  manufacturers  who  wish  to  sell  their 
products  to  any  federal  entity  or  any  entity  receiving  Public 
Health  Service  (PHS)  funds  or  to  receive  Medicaid  reimbursement 
agree  to  participate  in  the  Medicaid  outpatient  prescription  drug 
rebate  program  and  to  sell  drugs  and  biologicals  through  the  Fed- 
eral Supply  Schedule  (FSS),  Department  of  Veterans  Affairs  ( VA) 
depots,  and  Department  of  Defense  (DoD)  depots  at  prices  deter- 
mined under  minimum  percentage  discount  mechanisms  estab- 
lished in  this  legislation;  (2)  establish  mechanisms  that  would  limit 
increases  in  FSS,  VA  depot,  and  DoD  depot  prices  to  rates  no  great- 
er than  increases  in  the  Producer  Price  Index-Finished  Goods;  (3) 
permit  State  Veterans  Homes  to  purchase  drugs  and  biologicals 
listed  on  the  FSS  at  prices  no  greater  than  FSS  prices;  and  (4)  au- 
thorize VA  to  negotiate  unified  pharmaceutical  award  contracts  for 
use  by  other  Federal,  State  and  local  government  programs,  as  well 
as  VA  itself. 

Background 

Impact  of  Medicaid's  best-price  rebate  mechanism  on  VA's 
costs 

On  November  5,  1990,  legislation  enacted  in  section  4401  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990  (OBRA  90)  established 
the  Medicaid  outpatient  prescription  rebate  program.  That  legisla- 
tion, derived  from  S.  3029  of  the  101st  Congress,  introduced  by  Sen- 
ator David  Pryor,  and  H.R.  5589  of  the  101st  Congress,  introduced 
by  Representatives  Ron  Wyden  and  Jim  Cooper,  requires  pharma- 
ceutical manufacturers  to  provide  to  State  Medicaid  programs  re- 
bates on  reimbursement  for  drugs  and  biologicals  dispensed  to 
Medicaid  beneficiaries  on  an  outpatient  basis  equal  to  the  larger  of 
(1)  a  fixed  percentage  discoimt  from  the  average  manufacturer 
price,  or  (2)  the  difference  between  the  average  manufacturer  price 
for  each  of  their  products  and  the  "best-prices''  charged  to  any 
other  purchaser.  As  Senator  Pryor  noted  in  his  introductory  state- 
ment on  S.  3029,  the  purpose  of  the  legislation  was  to  reduce  the 
approximately  $5  billion  in  annual  State  and  federal  expenditures 
for  Medicaid  outpatient  prescription  drugs.  136  Cong.  Rec.  S12954 
(daily  ed.  Sept.  12,  1990).  The  Congressional  Budget  Office  esti- 
mates that  the  rebate  program  yielded  $176  miUion  in  savings  in 
federal  Medicaid  costs  during  fiscal  year  1991  and  will  yield  $705 
million  in  such  savings  during  fiscal  year  1992. 

Unfortunately,  the  establishment  of  the  Medicaid  rebate  pro- 
gram also  resulted  in  unintended,  adverse  consequences  for  the  De- 
partment of  Veterans  Affairs'  health-care  program  as  well  as  other 
federal  health-care  programs.  Since  the  enactment  of  OBRA  90, 
FSS  prices  have  increased  dramatically.  These  price  increases  are 
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due,  at  least  in  part,  to  some  manufacturers'  efforts  to  avoid 
having  to  provide  State  Medicaid  programs — through  the  best-price 
mechanism — prices  as  low  as  pre-OBRA  90  FSS  prices.  In  addition, 
prices  for  many  drugs  and  biologicals  purchased  through  VA 
depots  also  have  increased  significantly,  even  though  these  depot 
prices  are  exempt  from  Medicaid  best-price  rebate  calculations. 

Prior  to  the  enactment  of  OBRA  90,  prices  charged  to  the  federal 
government  for  many  drugs  and  biologicals  purchased  through  the 
FSS  were  among  the  lowest  prices  charged  to  any  purchasers  in 
the  United  States.  Two  major  factors  appear  to  have  accounted  for 
manufacturers'  pricing  practices.  First,  manufacturers  wanted  phy- 
sicians in  trsiining  to  become  familiar  with  their  products.  Accord- 
ing to  the  Association  of  American  Medical  Colleges,  each  year 
more  than  30,000  medical  residents  and  22,000  medical  students  re- 
ceive a  portion  of  their  training  in  a  VA  health-care  facility.  Be- 
cause physicians'  prescribing  habits  are  shaped  during  their  train- 
ing, manufacturers  had  an  incentive  to  negotiate  significant  dis- 
counts for  FSS  prices  in  order  to  ensure  that  VA  facilities  stocked 
their  products.  Second,  because  FSS  sales  constitute  a  small  per- 
centage of  the  total  U.S.  market — approximately  1.5  percent — 
many  manufacturers  negotiated  deep  discounts  for  FSS  prices  in 
anticipation  of  the  generation  of  greater  sales  by  physicians  who 
prescribed  their  products  during  training.  This  practice  has  been  a 
particularly  effective  tool  for  marketing  brand  name  drugs  for 
which  therapeutic  and  generic  equivalents  are  available.  However, 
since  the  enactment  of  OBRA  90,  many  manufacturers  have  ceased 
this  practice  because  they  do  not  want  to  provide  Medicaid — ^which 
accounts  for  approximately  13  percent  of  the  U.S.  market^for  phar- 
maceuticals— ^with  prices  as  low  as  pre-OBRA  90  FSS  prices. 

VA  uses  several  mechanisms  for  purchasing  drugs  and  biologi- 
cals. The  most  widely  used  is  the  FSS,  a  published  list  of  drugs  and 
biologicals  available  at  prices  negotiated  with  manufacturers  by 
VA  under  authority  delegated  to  VA  by  the  General  Services  Ad- 
ministration. According  to  VA  officials,  FSS  purchases  account  for 
approximately  50  percent  of  VA's  expenditures  for  drugs  and  biolo- 
gicals. Health-care  facilities  operated  by  the  Department  of  De- 
fense, the  Bureau  of  Prisons,  and  the  Public  Health  Service,  includ- 
ing Indian  Health  Service  facilities,  have  authority  to  purchase 
drugs  and  biologicals  through  FSS  and  regularly  do  so,  because 
FSS  prices  historically  have  been  much  lower  than  open  market 
prices  for  most  drugs  and  biologicals. 

A  second  mechanism  VA  uses  is  its  depot  system,  which  accounts 
for  approximately  25  percent  of  VA's  total  expenditures  for  drugs 
and  biologicals.  As  part  of  this  system,  VA  operates  three  large 
warehouses  at  which  drugs  and  biologicals  and  other  medical  items 
are  stored  for  distribution  to  VA  health-care  facilities.  VA  uses 
depots  primarily  for  products  that  have  a  long  shelf-life  and  are 
widely  utilized  by  VA  health-care  facilities.  Depot  prices  for  most 
drugs  and  biologicals  historically  have  been  even  lower  than  FSS 
prices,  because  VA,  rather  than  the  manufacturer,  bears  the  cost  of 
distributing  a  drug  or  biological  through  the  depot  system.  DoD 
and  PHS  also  operate  depots  through  which  they  purchase  and 
store  drugs  and  biologicals  at  prices  comparable  to  those  charged  to 
VA  for  drugs  and  biologicals  distributed  through  VA  depots. 
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day  before  the  Medicaid  outpatient  prescription  drug  rebate  pro- 
gram went  into  effect.  In  response  to  VA  and  DoD's  need  to  stock- 
pile drugs  and  biologicals  to  treat  potential  casualties  of  Operation 
Desert  Storm,  most  manufacturers  voluntarily  extended  prices 
under  expiring  FSS  contracts  through  March  31,  1991.  These  ac- 
tions delayed  dramatic  increases  in  FSS  prices  for  many  drugs  and 
biologicals. 

While  the  Committee  is  most  familiar  with  the  impact  of  dramat- 
ic drug  price  increases  on  VA,  the  Committee  has  received  infor- 
mation that  DoD  and  PHS  also  have  experienced  serious  difficul- 
ties in  coping  with  price  increases.  Since  both  DoD  and  PHS  pur- 
chase many  drugs  and  biologicals  through  the  FSS,  they  have  en- 
countered the  same  price  increases  as  VA  for  those  products.  Also, 
both  DoD  and  PHS  have  experienced  significant  increases  in  prices 
for  drugs  and  biologicals  purchased  through  their  depots. 

Since  the  enactment  of  OBRA  90,  VA  has  made  extensive  efforts 
to  control  pharmaceutical  costs  through  management  initiatives. 
VA  officials  have  negotiated  depot  and  single-award  contracts — 
which  are  exempt  from  Medicaid  best-price  rebate  calculations 
under  OBRA  90 — for  several  drugs  and  biologicals  previously  pur- 
chased solely  through  the  FSS.  Individual  VAMCs  have  instituted 
more  rigid  controls  over  physicians'  prescribing  practices,  mandat- 
ing use  of  generics  and  therapeutic  equivalents  in  many  circum- 
stances. 

Some  of  these  actions  constitute  prudent  and  appropriate  efforts 
to  manage  scarce  resources.  Others  raise  questions  about  the  abili- 
ty of  individual  VA  medical  centers  to  furnish  high-quality  health- 
care services  under  post-OBRA  90  budget  constraints.  The  Commit- 
tee knows  of  at  least  two  VA  medical  centers  that  attempted  to 
control  pharmaceutical  costs  by  substituting  a  less  expensive  com- 
bination drug  for  certain  high-cost  drugs  used  to  treat  hyperten- 
sion. Not  only  has  this  combination  drug  been  found  to  be  less  ef- 
fective, it  also  is  known  to  produce  more  serious  side  effects  that 
may  discourage  patient  compliance  with  the  regimen  that  the  phy- 
sician prescribes.  Also,  at  least  one  VA  medical  center  has  limited 
the  number  of  patients  receiving  kidney  dialysis  due  to  the  high 
cost  of  erythropoietin,  a  genetically-engineered  drug  used  to  treat 
the  anemia  brought  about  by  kidney  dialysis  and  other  medical 
treatments.  In  addition,  the  Committee  knows  of  several  VA  facili- 
ties that  allowed  their  inventory  of  some  pharmaceuticals  to  be  de- 
pleted at  the  end  of  fiscal  year  1991.  Such  practices  are  clearly  un- 
acceptable. 

The  impact  of  drug  price  increases  on  VA  is  not  confined  to  its 
pharmacies.  Many  VA  facilities  are  coping  with  increases  in  phar- 
maceutical costs  by  diverting  to  drug  purchases  funds  from  other 
aspects  of  their  operations.  Responses  received  by  the  House  Com- 
mittee on  Veterans'  Affairs  to  its  1992  survey  of  VA  health-care  fa- 
cilities indicate  that,  partly  as  a  response  to  the  increased  costs  of 
drugs  and  biologicals,  some  VA  facilities  have  reduced  their  outpa- 
tient rolls,  canceled  some  outpatient  clinics,  instituted  hiring 
freezes,  and  delayed  maintenance  projects  or  the  procurement  of 
needed  medical  equipment;  other  facilities  are  reportedly  planning 
such  actions.  Such  actions  mean  longer  waiting  times  for  scheduled 
appointments  or  loss  of  access  to  VA  health-care  services  for  the 
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individual  veteran,  fewer  nurses  on  inpatient  wards  to  respond  to 
patient  needs,  and  continued  use  of  worn-out  or  out-dated  medical 
equipment.  Because  reduction  of  discretionary  workload  is  one  of 
VA's  most  widely  utilized  methods  for  reducing  expenditures,  the 
situation  is  particularly  serious  for  veterans  who  are  eligible  for, 
but  not  entitled  to,  the  VA  health-care  services  they  have  received 
in  the  past  and  who  otherwise  may  not  have  access  to  such  serv- 
ices. 

The  Committee  notes  that  some  pharmaceutical  manufacturers 
have  suggested  that  the  increase  in  VA's  costs  for  pharmaceuticals 
may  be  due  to  increased  utilization  of  pharmaceuticals  rather  than 
increases  in  prices.  Data  on  VA's  utilization  of  pharmaceuticals  in- 
dicates that  this  is  not  the  case.  Unlike  the  total  number  of  Medic- 
aid beneficiaries,  which  has  increased  as  a  result  of  legislation  en- 
acted as  part  of  OBRA  90  that  expanded  entitlement  to  Medicaid, 
the  total  number  of  veterans  receiving  VA  health-care  services  has 
decreased  slightly  since  the  enactment  of  OBRA  90.  In  addition,  ac- 
cording to  VA  officials,  although  VA's  outpatient  pharmacy  work- 
load increased  0.1  percent  during  fiscal  year  1991,  that  slight  in- 
crease was  offset  by  an  8-percent  decrease  in  inpatient  pharmacy 
workload  during  that  period.  Indeed  VA's  utilization  of  some  high- 
priced  pharmaceuticals  appears  to  have  decreased  significantly  be- 
cause VA  health-care  facilities  have  substituted  lower-priced  gener- 
ics and  therapeutic  equivalents. 

Previous  legislation 

In  July  1991  the  Senate  Appropriations  Committee,  concerned 
about  the  impact  of  increases  in  pharmaceutical  costs  on  VA's 
medical  care  budget,  reported  a  provision  which,  after  amendment 
in  conference,  was  enacted  as  section  519(a)  of  the  fiscal  year  1992 
VA-HUD  Appropriations  Act,  Public  Law  102-139.  That  provision 
exempted  FSS  prices  from  Medicaid  best-price  rebate  calculations 
through  the  earlier  of  June  30,  1992,  or  the  enactment  of  legisla- 
tion regarding  VA  prices.  The  intent  of  that  legislation  was  to  fa- 
cilitate temporary  reductions  in  FSS  prices  until  a  permanent  leg- 
islative solution  could  be  enacted. 

However,  according  to  a  July  28,  1992,  VA  report  on  the  impact 
of  section  519(a),  it  did  not  produce  significant  reductions  in  VA's 
pharmaceutical  costs.  Only  one  pharmaceutical  manufacturer  pro- 
vided significant  reductions  in  prices  for  drugs  and  biologicals 
widely  utilized  by  VA  health-care  facilities  as  a  result  of  that  provi- 
sion. Furthermore,  even  though  that  one  manufacturer  did  provide 
significant  reductions  in  the  prices  charged  for  its  products  during 
the  period  that  the  temporary  exemption  was  in  effect,  net  in- 
creases in  prices  for  some  of  its  products  remained  quite  dramat- 
ic— more  than  600  percent  over  the  September  1990  FSS  price  in 
one  case.  Moreover,  since  section  519(a)  expired  on  June  30,  1992, 
that  manufacturer  and  several  others  have  discontinued  selling 
through  the  FSS  many  of  the  drugs  and  biologicals  it  manufac- 
tures. 

Even  though  these  drugs  and  biologicals — with  the  exception  of 
certain  oncology  agents — are  available  through  VA  depots,  remov- 
ing products  from  the  FSS  may  still  have  serious  consequences  for 
VA's  pharmaceutical  costs.  The  Committee  has  received  reports 
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that  VA  health-care  facilities  do  not  always  receive  shipments  of 
drugs  or  biologicals  from  VA  depots  in  a  timely  fashion.  If  a  drug 
or  biological  is  available  only  through  VA  depots,  a  VA  health-care 
facility  may  be  forced  to  purchase  the  drug  or  biological  on  the 
open  market  at  a  price  considerably  higher  than  the  FSS  or  depot 
price.  Moreover,  certain  drugs  and  biologicals  having  a  short  shelf- 
life  are  not  suitable  for  procurement  through  depots. 

Other  manufacturers  have  voluntarily  extended  reductions  in 
prices  for  certain  drugs  and  biologicals  that  VA  does  not  purchase 
in  large  quantities.  Although  the  Committee  appreciates  the  ac- 
tions of  these  manufacturers,  it  notes  that  VA  has  no  guarantee  as 
to  how  long  these  price  reductions  will  remain  in  force.  Moreover, 
reductions  in  prices  for  drugs  and  biologicals  that  VA  rarely  uti- 
lizes are  of  little  consequence  for  VA's  total  expenditures  for  phar- 
maceuticals. 

Need  to  exempt  FSS  prices  from  Medicaid  best-price  rebate 
calculations 

The  Committee  notes  that  the  Committee  bill  is  only  one  part, 
albeit  a  large  part,  of  the  solution  required  to  ensure  that  VA  and 
other  federal  agencies  have  access  to  reasonable  prices.  The  other 
integral  part  of  the  solution  is  an  exemption  of  FSS  prices  from 
Medicaid  best-price  rebate  calculations.  Without  an  exemption  it 
will  be  difficult  to  require  manufacturers  to  sell  drugs  and  biologi- 
cals through  the  FSS  in  accordance  with  the  pricing  mechanisms 
specified  in  this  legislation.  Many  manufacturers  have  claimed  that 
they  cannot  afford  to  provide  Medicaid,  which  constitutes  between 
13  and  15  percent  of  the  U.S.  market  for  pharmaceuticals,  the 
same  deep  discounts  they  provided  through  FSS  to  VA,  DoD,  PHS, 
and  Bureau  of  Prisons  heaJth-care  facilities,  which,  combined,  total 
approximately  3  percent  of  the  market.  Exempting  FSS  prices  from 
Medicaid  best-price  rebate  calculations  would  facilitate  the  resta- 
bilization  of  FSS  prices  at  pre-OBRA  90  levels  without  forcing  man- 
ufacturers to  provide  the  same  discounts  to  Medicaid.  - 

The  Committee  notes  that  any  changes  to  the  Medicaid  rebate 
program  fall  under  the  jurisdiction  of  the  Finance  Committee. 
Thus,  the  Committee  is  working  with  Senator  Lloyd  Bentsen, 
Chairman  of  the  Finance  Committee,  to  develop  legislation  that 
would  exempt  FSS  prices  from  Medicaid  best-price  rebate  calcula- 
tions and  provide  an  appropriate  offset  for  costs  Medicaid  may 
incur  as  a  result  of  the  exemption.  One  alternative  would  be  to  in- 
crease the  Medicaid  minimum  rebate  percentage  by  an  amount  suf- 
ficient to  offset  the  estimated  $40  million  cost  of  the  FSS  exemp- 
tion. However,  the  Committee  is  willing  to  consider  any  other  pro- 
posals developed  by  the  Finance  Committee  that  would  jdeld  equiv- 
alent savings  for  the  Medicaid  program. 

With  regard  to  Finance  Committee  action  on  an  exemption  of 
FSS  prices  from  Medicaid  best-price  rebate  calculations.  Senator 
Bentsen  stated  in  an  August  6,  1992,  letter  to  Senator  Rockefeller, 

I  endorse  the  "two-track'*  approach  you  are  taking  with 
regard  to  the  introduction  of  legislation.  The  use  of  the 
two-track  approach  will  enable  the  Finance  Committee  to 
address  the  question  of  exempting  VA  prices  from  the 
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Medicaid  "best  price"  calculation,  while  the  Committee  on 
Veterans'  xAffairs  or  another  appropriate  committee  will 
have  the  opportunity  to  consider  legislation  relating  to  the 
Department  of  Veterans  Affairs  and  other  Federal  agen- 
cies. 

Senator  Bentsen  went  on  to  state,  "I  continue  to  support  an  exemp- 
tion of  VA  prices  from  the  Medicaid  best  price  calculation."  The 
Committee  notes  that  the  Finance  Committee  plans  to  hold  a 
markup  on  health-care  legislation  within  one  week  of  the  filing  of 
this  report  and  that  Senator  Rockefeller  is  working  with  Senator 
Bentsen  to  secure  Finance  Committee  action  at  that  markup  on 
legislation  exempting  FSS  prices  from  Medicaid  best-price  rebate 
calculations. 

The  Committee  expects  that,  as  a  result  of  such  an  exemption  of 
FSS  prices  from  the  Medicaid  best-price  rebate  mechanism,  prices 
paid  for  drugs  and  biologicals  under  contracts  that  reference  FSS 
prices  as  a  basis  for  rebates  or  discounts  would  not  be  used  to  cal- 
culate Medicaid  best-price  rebates.  For  example,  at  least  one  State 
program,  New  York's  Elderly  Pharmaceutical  Insurance  Coverage 
(EPIC)  program,  enacted  under  New  York  Executive  Laws,  section 
547-j  (McKinney  1992),  uses  FSS  prices  as  a  basis  for  calculating 
rebates  and  discounts  for  drugs  and  biologicals  dispensed  to  benefi- 
ciaries of  its  outpatient  drug  reimbursement  program.  If  EPIC 
prices  were  to  continue  to  be  used  as  a  reference  for  calculating 
Medicaid  best-price  rebates,  the  FSS  price  would  remain  the  de 
facto  Medicaid  best  price  for  those  drugs  and  biologicals  for  which 
the  FSS  price  is  the  lowest  price.  Such  a  result  could  undermine 
the  Committee's  goal  that  VA  officials  and  manufacturers  negoti- 
ate the  lowest  possible  prices  for  all  drugs  and  biologicals  procured 
through  the  FSS.  In  order  to  ensure  that  FSS  prices  do  not  indi- 
rectly become  the  basis  for  best-price  calculations,  the  Committee 
encourages  the  Finance  Committee,  in  its  drafting  of  the  FSS  ex- 
emption, to  include  a  provision  similar  to  that  found  in  section  215 
of  S.  869  as  passed  by  the  Senate  on  November  20,  1991. 

Committee  bill 

Legislative  action  clearly  is  needed  to  reverse  the  unintended, 
adverse  impact  of  the  Medicaid  rebate  program  on  VA.  Deputy  Sec- 
retary Anthony  J.  Principi  articulated  the  scope  of  the  problem  in 
his  testimony  before  the  House  Committee  on  Veterans  Affairs  at 
its  September  11,  1991,  hearing  on  legislation  dealing  with  this 
issue,  H.R.  2890,  as  follows: 

Without  some  relief,  additional  funding  relief,  it  will 
mean  the  curtailment  of  some  services  throughout  the 
Nation  *  *  *  outpatient  care,  inpatient  care,  longer  wait- 
ing lines.  Clearly,  hospital  directors  will  have  to  make  de- 
cisions on  how  to  manage  their  facilities,  and  without  the 
dollars  to  buy  the  drugs,  they  are  going  to  have  to  cut 
back  on  the  delivery  of  health  care.  *  ♦  ♦  I  have  spoken 
with  enough  hospital  directors  now  whom  I  respect,  who 
tell  it  straight  to  me,  that  we're  getting  hurt  by  this  legis- 
lation and  ultimately  veterans  are  getting  hurt  because 
they're  going  to  be  denied  care.  That's  the  bottom  line. 
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The  Committee  shares  Deputy  Secretary  Principi's  concerns  re- 
garding additional  funding  for  drug  and  biological  purchases.  In  its 
March  4,  1992,  report  to  the  Budget  Committee  regarding  VA's 
budget  for  fiscal  year  1993,  the  Committee  recommended  the  appro- 
priation of  $96  million  in  additional  funds  to  offset  two-thirds  of 
the  $93  million  in  increased  pharmaceutical  costs  that  VA  officials 
attributed  to  OBRA  90  and  the  additional  $30  million  needed  for 
the  purchase  of  expensive,  new  bio-engineered  drugs.  However,  nei- 
ther H.R.  5679,  the  fiscal  year  1993  VA,  HUD,  and  Independent 
Agencies  appropriations  bill,  as  passed  by  the  House  nor  the  bill  as 
reported  by  the  Senate  Appropriations  Committee  proposed  the  ap- 
propriation of  sufficient  funds  to  ensure  that  $96  million  in  addi- 
tional funds  will  be  available  for  pharmaceutical  purchases.  In 
these  times  of  tight  budget  constraints,  the  Committee  is  concerned 
that  Congress  will  be  unable  to  supplement  VA's  budget  at  the 
levels  necessary  for  VA  to  absorb  dramatic  increases  in  prices  for 
drugs  and  biologicals  without  further  erosion  of  direct  patient  care 
services. 

Sections  602  through  604  of  the  Committee  bill  contain  three 
main  types  of  provisions  designed  to  address  different  aspects  of 
the  complex  relationship  between  the  pharmaceutical  marketplace 
and  VA  spending.  First,  the  legislation  contains  a  strong  mecha- 
nism to  ensure  that  manufacturers  provide  discounts  to  the  Feder- 
al Government  for  drugs  and  biologicals  sold  through  the  FSS,  VA 
depots,  and  DoD  depots.  Second,  other  provisions  of  the  legislation 
would  establish  price-discount  and  inflation-protection  paechanisms 
that  would  provide  these  agencies  with  discounts  comparable  to  the 
rebates  established  under  the  Medicaid  prescription  drug  rebate 
program.  Third,  additional  provisions  would  establish  new  purchas- 
ing mechanisms  which  would  enable  State  Veterans  Homes  and 
other  Federal,  State,  county,  and  municipal  entities  that  furnish 
health-care  services  to  purchase  drugs  and  biologicals  at  lower  cost 
by  combining  their  purchases  to  negotiate  volume  discounts. 

The  Committee  believes  that  the  comprehensive  approach  em- 
bodied in  this  legislation  constitutes  the  most  effective  means  for 
ensuring  that  VA  can  negotiate  reasonable  prices  for  drugs  and 
biologicals.  As  VA's  experience  under  the  temporary  best-price  ex- 
emption has  demonstrated,  legislation  which  lacks  a  mechanism  to 
require  manufacturers  to  sell  to  VA  at  reasonable  prices  probably 
will  fail  to  achieve  that  goal.  The  pharmaceutical  industry  is  par- 
tially immune  to  many  of  the  market  forces  which  promote  price 
competition  in  other  industries.  There  are  many  drugs  and  biologi- 
cals for  which  no  generic  or  therapeutic  equivalents  are  available. 
Even  when  similar  drugs  and  biologicals  are  available,  there  are 
limits  to  the  appropriateness  of  substituting  one  drug  for  another. 
For  example,  three  drugs  have  been  approved  by  the  Food  and 
Drug  Administration  for  treatment  of  AIDS— AZT,  DDC,  and 
DDI— but  neither  DDC  nor  DDI  appears  to  be  as  effective  as  AZT 
in  most  cases.  VA,  which  furnishes  care  to  approximately  7  percent 
of  the  nation's  AIDS  caseload,  has  no  choice  but  to  purchase  large 
quantities  of  AZT,  regardless  of  its  cost. 

The  Committee  notes  that  some  manufacturers  have  argued  that 
Congress  need  only  exempt  FSS  prices  from  Medicaid  best-price 
rebate  calculations  to  restore  VA's  ability  to  negotiate  significant 
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discounts  for  drugs  and  bioiogicals.  The  Committee  cannot  agree. 
VA's  share  of  the  U.S.  pharmaceutical  market — approximately  1 
percent — is  too  small  to  provide  a  strong  incentive  for  manufactur- 
ers to  lower  their  prices  to  VA.  Unless  VA's  market  share  is  com- 
bined with  that  of  other  federally-funded  health-care  programs, 
theoretical  market  forces-  are  not  likely  to  be  sufficient  to  ensure 
that  VA  is  charged  reasonable  prices  for,  and  has  access  to,  all  the 
drugs  it  needs.  By  requiring  manufacturers  wishing  to  sell  to  any 
federal  purchaser  to  provide  reasonable  prices  to  all  federal  pur- 
chasers, the  Committee  bill  should  restore  VA  to  the  reasonable- 
drug-price  situation  it  had  prior  to  the  enactment  of  OBRA  90.  The 
Committee  notes  that  the  legislation  would  not  preclude  VA  offi- 
cials and  manufacturers  from  negotiating  discounts  greater  than  24 
percent.  Indeed,  the  Committee  expects  VA  officials  to  strive  to  ne- 
gotiate the  lowest  possible  prices  for  all  drugs  and  bioiogicals  pur- 
chased by  VA  facilities. 

Two  other  features  of  the  Committee  bill — the  minimum-percent- 
age-discount and  the  additional-price-discount  mechanisms — are  de- 
signed to  provide  VA  and  DoD  with  additional  tools  for  obtaining 
reasonable  prices  that  are  comparable  to  the  tools  provided  to  the 
Medicaid  program  under  OBRA  90. 

Thus,  the  legislation  would  establish  a  24-percent  minimum  dis- 
count (off  the  Federal  average  manufacturer  price — a  weighted  av- 
erage price  for  a  single  form  and  dose  unit  that  wholesalers  paid  to 
the  manufacturer)  for  single  source  and  innovator  multiple  source 
drugs  and  bioiogicals.  The  reasons  for  establishing  a  minimum  per- 
centage discount  are  twofold.  First,  it  would  ensure  that  manufac- 
turers will  once  again  provide  discounts  for  drugs  and  bioiogicals 
purchased  through  the  FSS  and  VA  depots.  Prior  to  the  enactment 
of  OBRA  90,  FSS  and  VA  depot  prices  were  the  best  or  among  the 
best  prices  available  to  any  purchasers.  Without  a  legislative 
remedy,  such  as  the  enactment  of  a  minimum  percent  discount, 
there  can  be  no  guarantee  that  VA  will  once  again  be  able  to  pur- 
chase drugs  and  bioiogicals  through  FSS  and  VA  depots  at  reasona- 
ble prices.  The  Committee  believes  that  the  establishment  of  a  min- 
imum percentage  discount  for  FSS  and  VA  depots  is  consistent 
with  the  basic  rebate  provisions  of  the  Medicaid  rebate  statute, 
which  require  manufacturers  to  provide  rebates  to  Medicaid  equal 
to  the  lesser  of  the  best  price  available  to  any  other  purchaser  or  a 
minimum  percentage  discount  (12.5  percent  in  1992  and  15  percent 
thereafter). 

Second,  this  minimum-percentage-discount  mechanism  would 
also  ensure  that  VA  receives  discounts  for  drugs  and  bioiogicals  ap- 
proved since  the  enactment  of  OBRA  90.  During  the  coming  years, 
increasing  numbers  of  expensive,  genetically-engineered  drugs  are 
expected  to  be  approved  by  FDA.  For  example,  within  the  next 
year,  the  Federal  Drug  Administration  is  expected  to  approve  a 
monoclonal  antibody,  known  as  HA-IA,  to  treat  gram-negative 
sepsis,  an  infection  common  among  patients  in  intensive-care  units. 
VA  officials  estimate  that  use  of  this  potentially  life-saving  drug 
could  cost  $60  million  per  year.  Because  no  therapeutic  equivalents 
are  likely  to  be  available  for  many  of  these  genetically-engineered 
drugs  legislation  should  be  enacted  to  provide  VA  with  minimum 
price  discounts.  The  Committee  believes  that  a  minimum  percent- 
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age  discount  is  necessary  to  ensure  that  VA  and  other  federal 
agencies  have  access  to  prices  for  drugs  and  biologicals  that  are 
equal  to  or  lower  than  the  net  prices  calculated  under  the  Medicaid 
rebate  program. 

The  minimum  percentage  discount  contained  in  the  Committee 
bill  reflects  the  Congressional  Budget  Office's  estimate  of  the 
median  percentage  discount  received  by  the  Medicaid  program 
during  the  first  quarter  of  csdendar  year  1991  under  the  OBRA  90 
best-price  and  minimum-percentage-discount  mechanisms.  For 
drugs  and  biologicals  for  which  pre-OBRA  90  prices  are  not  avail- 
able for  use  as  a  benchmark,  the  median  Medicaid  discount  for  the 
first  quarter  of  calendar  year  1991  represents  the  closest  possible 
approximation  to  pre-OBRA  90  discount  levels.  Since  that  time,  the 
"best  prices"  for  many  drugs  and  biologicals  have  increased  signifi- 
cantly, causing  Medicaid's  median  percentage  discount  to  decrease. 
In  light  of  the  need  to  stabilize  FSS  and  depot  prices  at  pre-OBRA 
90  levels  plus  inflation,  the  Committee  views  the  use  of  this  per- 
centage as  most  appropriate.  VA  pharmacy  officials  estimate  that  a 
24-percent  discount  likely  would  enable  VA  to  counter  the  in- 
creased costs  the  Department  is  incurring  as  a  result  of  price  in- 
creases that  the  Department  has  experienced  since  OBRA  90. 

Another  feature  of  the  Committee  bill,  the  additional  price  dis- 
count, is  similar  to  a  provision  of  the  Medicaid  rebate  statute,  the 
''additional  rebate  mechsinism,"  The  additional-price-discount 
mechanism  would  increase  the  minimum  percentage  discount  for  a 
drug  or  biological  by  an  amount  equal  to  the  difference,  if  any,  be- 
tween the  increase  in  the  Federal  average  manufacturer  price  for 
the  drug  or  biological  and  the  increase  in  the  Producer  Price  Index- 
Finished  Goods  during  the  12  months  prior  to  a  manufacturer's  en- 
tering into  an  FSS,  VA  depot,  or  DoD  depot  agreement.  The  net 
effect  of  the  additional  price  discount  mechanism  is  to  contain  the 
rate  of  inflation  in  pharmaceutical  prices  by  providing  manufactur- 
ers with  a  disincentive  to  increase  their  prices  to  VA  at  rates 
greater  than  the  general  rate  of  inflation. 

Other  provisions  of  the  Committee  bill  establish  specific,  fixed 
standards  for  FSS,  VA  depot,  and  DoD  depot  prices  and  ensure 
that  future  increases  in  such  prices  would  not  exceed  increases  in 
the  general  rate  of  inflation.  Some  manufacturers  have  questioned 
the  Committee's  decision  to  establish  such  stable  criteria  upon 
which  future  price  increases  would  be  based.  The  Committee  con- 
siders such  criteria  necessary  to  ensure  that  the  Committee  bill 
does  not  perpetuate  a  flaw  of  the  Medicaid  prescription  rebate  pro- 
gram as  enacted  in  OBRA  90.  Under  OBRA  90,  Medicaid's  best- 
price  rebate  for  a  drug  or  biological  is  determined  on  the  basis  of 
the  manufacturer's  price  at  the  time  of  the  rebate.  In  order  to 
reduce  the  amount  of  these  rebates,  many  manufacturers  have 
eliminated  or  reduced  the  discounts  they  previously  provided  to  the 
FSS  and  certain  non-federal  bulk  purchasers.  Such  actions  precipi- 
tated significant  increases  in  these  purchasers'  prices  and  may 
reduce  the  total  savings  Medicaid  will  achieve  through  the  rebate 
program.  Manufacturers  would  not  have  been  able  to  do  that  if  a 
benchmark  had  been  established  to  serve  as  a  basis  for  Medicaid 
best-price  rebate  calculations,  as  was  proposed  in  the  original  Med- 
icaid rebate  legislation  introduced  by  Senator  Pryor  and  Represent- 
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atives  Wyden  and  Cooper  (noted  above)  but  not  included  in  the 
final  OBRA  90  Medicaid  rebate  provisions.  The  Committee  notes 
that  the  Department  of  Health  and  Human  Services  Inspector  Gen- 
eral recommended  in  an  September  25,  1991,  report  that  HHS 
submit  to  Congress  a  legislative  proposal  to  establish  a  pre-OBRA 
90  benchmark  for  Medicaid's  "best  prices"  and  restrict  future  in- 
creases in  those  prices  to  increases  in  the  general  rate  of  inflation. 

Although  the  main  thrust  of  title  VI  of  the  Committee  bill  is  to 
ensure  that  VA  has  access  to  reasonable  prices,  it  also  contains 
provisions  that  would  assist  State  Veterans  Homes  and  other  feder- 
al, State,  county,  and  municipal  health-care  facilities.  Sections  605 
and  606  of  the  legislation  would  improve  State  Veterans  Homes' 
access  to  discounted  prices,  by  authorizing  them  to  purchase  drugs 
and  biologicals  at  FSS  prices  and  to  participate  in  the  Unified 
Pharmaceutical  Award  Contracts  established  in  section  606  of  the 
Committee  bill. 

Under  VA's  State  Veterans  Home  program,  States  receive  grants 
from  VA  for  the  construction,  expansion,  or  remodeling  of  facilities 
that  furnish  long-term  care  services  to  veterans.  VA  also  makes 
per  diem  payments  to  State  Veterans  Homes  for  care  furnished  to 
eligible  veterans.  There  are  currently  a  total  of  51  State  Veterans 
Homes  operated  by  34  States.  Because  VA  does  not  operate  a  suffi- 
cient number  of  nursing-home  and  domiciliary-care  facilities  to 
meet  veterans'  needs  for  such  care.  State  Veterans  Homes  are  an 
integral  and  cost-effective  part  of  the  effort  to  meet  veterans'  long- 
term  care  needs. 

According  to  the  National  Association  of  State  Veterans  Homes 
(NASVH),  many  State  Veterans  Homes  have  had  to  cope  with  sig- 
nificant drug  price  increases  since  the  enactment  of  OBRA  90. 
Most  are  freestanding  facilities  that  are  too  small  to  negotiate  dis- 
counts for  drug  and  biological  purchases  on  their  own.  In  light  of 
the  importance  of  the  State  Veterans  Home  program  to  the  nation- 
al effort  to  meet  veterans'  health-care  needs,  the  Committee  be- 
lieves that  the  homes  should  be  able  to  purchase  drugs  and  biologi- 
cals at  the  same  prices  as  those  paid  by  VA  health-care  facilities. 

Access  to  FSS  prices  should  enable  State  Veterans  Homes  to 
reduce  their  expenditures  for  drugs  and  biologicals.  Although  the 
differentials  between  current  FSS  prices  and  State  Home  prices 
vary  considerably  from  drug  to  drug,  the  results  of  a  survey  com- 
pleted by  NASVH  at  the  Committee's  request  suggest  that  savings 
for  some  drugs  and  biologicals  would  be  significant.  For  example, 
the  current  FSS  price  for  a  60-tablet  bottle  of  Zantac,  the  most 
widely-prescribed  drug  in  the  United  States  for  treatment  of  ulcers 
and  one  of  the  drugs  most  frequently  prescribed  to  State  Home 
residents,  is  equivalent  to  $0.71  per  tablet.  According  to  the 
NASVH  survey,  State  Home  prices  for  Zantac  are  considerably 
higher  than  the  FSS  price.  The  27  State  Homes  that  provided  unit 
price  information  for  Zantac  pay  prices  ranging  from  30.89  to  $1.31. 

Section  606  of  the  Committee  bill  also  could  benefit  State  Veter- 
ans Homes.  That  section  would  authorize  the  Secretary  of  Veterans 
Affairs  to  negotiate  pharmaceutical  contracts,  referred  to  as  uni- 
fied pharmaceutical  award  contracts  (UPACs),  on  behalf  of  VA  and 
other  federal.  State,  county,  and  municipal  health-care  entities 
that  procure  drugs  and  biologicals.  The  UP  AC  provisions  are  de- 
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signed  to  encourage  governmental  entities  to  utilize  purchasing 
practices  similar  to  those  utilized  by  non-governmental  purchasers 
to  achieve  significant  price  discounts.  Under  a  UPx\C,  the  market 
shares  of  various  governmental  health-care  programs  would  be 
combined  to  form  a  buying  group  that  would  commit  to  purchasing 
a  large  quantity  of  a  drug  or  biological.  To  prevent  UPACs  from 
imposing  additional  burdens  on  VA's  budget  for  pharmaceuticals, 
the  legislation  would  require  entities  participating  in  a  UPAC  to 
pay  VA  a  contract  user  fee  to  offset  the  administrative  costs  of  ne- 
gotiating and  administering  a  UPAC.  The  Committee  notes  that 
UPAC  prices  would  be  freely  negotiated  between  the  Secretary  and 
manufacturers  and,  thus,  would  not  be  subject  to  24-percent  mini- 
mum discount  that  the  Committee  bill  mandates  for  FSS  and  depot 
prices. 

Cost 

According  to  CBO,  enactment  of  title  VI  of  the  Committee  bill 
could  yield  savings  of  $40  to  $60  million  per  year  for  VA  and  S30  to 
$40  million  per  year  for  DoD  for  drugs  and  biologicais  purchased 
through  the  FSS.  Purchases  made  through  the  FSS  constitute  ap- 
proximately 50  percent  of  VA's  total  expenditures  for  drugs  and 
biologicais.  CBO  has  made  no  estimate  of  savings  resulting  from 
the  enactment  of  provisions  relating  to  prices  for  drugs  and  biologi- 
cais purchased  through  VA  depots,  which  constitute  for  approxi- 
mately 25  percent  of  VA's  total  expenditures  for  drugs  and  biologi- 
cais. CBO  also  estimates  that  enactment  of  title  VI  would  yield  sav- 
ings in  direct  spending  under  the  Medicaid  program  of  $30  million 
in  budget  authority  and  outlays  in  FY  1993  and  $820  million  in 
budget  authority  and  outlays  in  FYs  1993-1997.  With  respect  to  the 
estimated  savings  in  the  Medicaid  program  the  Committee  notes 
that  these  savings — which  would,  under  CBO's  analysis,  be  the 
result  of  the  use  of  the  lower  FSS  prices  in  the  best  price  calcula- 
tions— would  be  eliminated  by  legislation  that  the  Committee  ex- 
pects the  Finance  Committee  to  report  soon  exempting  the  Federal 
Supply  Schedule  from  Medicaid  best-price  rebate  calculations. 

TITLE  VII — MISCELLANEOUS 

Respite  care 

Section  701  of  the  Committee  bill  would  make  permanent  VA's 
authority  to  furnish  respite  care  to  veterans  eligible  to  receive  VA 
hospital,  nursing  home,  or  domiciliary  care. 

Section  201  of  Public  Law  99-576,  enacted  on  October  28,  1986, 
provided  VA  with  express  statutory  authority  to  provide  respite- 
care  services  to  veterans  eligible  to  receive  hospital  or  nursing 
home  care.  Respite  care,  for  this  purpose,  is  defined  as  hospital  or 
nursing  home  care  which  (1)  is  of  limited  duration;  (2)  is  furnished 
in  a  VA  facility  on  an  intermittent  basis  to  a  veteran  who  is  suffer- 
ing from  a  chronic  illness  and  who  resides  primarily  at  home;  and 
(3)  is  furnished  for  the  purposes  of  helping  the  veteran  to  continue 
residing  primarily  at  home. 

The  authority,  initially  enacted  as  a  pilot  program  set  to  expire 
on  September  30,  1989,  was  twice  extended,  by  Public  Laws  101-237 
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